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Program
Programme

10:00 — 12:00
Acilis Konusmalari
Opening Speeches

Prof. Dr. Yusuf YILMAZ
Recep Tayyip Erdogan Universitesi Rektorii
Rector of Recep Tayyip Erdogan University

Prof. Dr. Naim DEMIREL
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi Dekani
Recep Tayyip Erdogan University Dean of the Faculty of Law

Davetli Konusmacilar

Invited Speakers

“Agrarian Democracy: The Rise of Foreign Investment in Indonesia’s
New Economic Era through Asta Cita”
Prof. Dr. H. Martin Roestamy, University of Djuanda

“Principle of Sustainable Development as a
Principle of International Environmental Law”
Prof. Dr. Juraj JANKUYV, Pavol Jozef Safarik University in KoSice



RTEU Kongre ve Kultir Merkezi Biyiik Salon

Ceza ve Ceza Muhakemesi Hukuku

Unvan [ Ad-Soyad

25 Eylul 2025

Kurum

Bildiri Basghigi

Oturum Baskani: Dr. Ogr. Uyesi Nurten OZTURK

13:00 - 13:15

Dr. Ogr. Uyesi
Nurten OZTURK

Erzincan Binali Yildirm
Universitesi, Hukuk
Fakultesi

Ceza Hukukunda Basit Yargilama
Usull: Adil Yargilanma Hakki
Acisindan Degerlendirme

13:15 - 13:30

Dr. Ogr. Uyesi
Neslihan CAN
YAVUZ

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

TUrk Ceza Hukuku’'nda Gevrenin
Korunmasina Dair Duzenlemelerin
Avrupa Birligi Cevre Suglari Direktifi

ile Uyumu

13:30 — 13:45

Arg. Gor. Sevimnur
UGUNCU
KASIMOGLU

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Halki Yaniltici Bilgiyi Alenen Yayma
Sugunun (TCK m. 217/A) Yargisal
Yorumu

13:45 - 14:00

Ars. Gor. Nisa Yaren
OKUMUS

Bolu Abant izzet Baysall
Universitesi, Hukuk
Fakultesi

Kolluk Gérevlilerinin Yaka Kamerasi
Uygulamasinin Hukuki Niteligi ve
Ceza Muhakemesinde Delil Olarak
Kullaniimasi

14:00-14:30

Tartisma ve Degerlendirmeler




RTEU Kongre ve Kultir Merkezi Biylik Salon

Hukuk Felsefesi ve Sosyolojisi/islam Hukuku
25 Eylul 2025

Unvan [ Ad-Soyad

Bildiri Bashigi

Oturum Baskani: Dr. Ogr. Uyesi Fatih GUNES

14:30— 14:45

Dr. Ogr. Uyesi Fatih
GUNES

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Subject or Object: An Ethical
Inquiry into the Legal Status of
Autonomous Systems

14:45-15:00

Ars. Gor. Dr. Yasir
TURKYILMAZ

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi
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15:00 - 15:15

Ars. Gor. Pirali Cagri
SENSOY

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Yapay Zekd ve Muhtemel
Epistemolojik Kriz: Postmodern
Dénemde Hukuki-Felsefi Bir
Degerlendirme

15:15-15:45

Tartigma ve Degerlendirmeler




RTEU Kongre ve Kiiltiir Merkezi, Cep Salon-A

Medeni Hukuk
25 Eyliil 2025

Unvan / Ad-Soyad

Bildiri Basligi

Oturum Bagkani: Prof. Dr. Hasan Cumhur OZAKMAN

13:00 - 13:15

Dr. Ogr. Uyesi Oguz
USTA

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Kira Geliri Taahhutlt ingaat
(Rezidans) Sézlesmesi

13:15 - 13:30

Ars. Gor. Dr. Busra
Gul KARACA

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Yapay Zeké Tarafindan Meydana
Getirilen Fikri Urnlerde Eser
Sahipligi Sorunu

13:30 — 13:45

Ars. Gor. Duygu
DINCIOGLU

_ [zmir Bakirgay
Universitesi, Hukuk
Fakultesi

Nukleer Enerji Faaliyetlerinden
Dogan Zararlarin Tazmininde
Bazi Uluslararasi Sézlegsmeler ve
Turk Hukuku Perspektifinden Ozel
Sorumluluk Rejimleri

13:45-14:15

Tartigsma ve Degerlendirmeler




RTEU Kongre ve Kiiltiir Merkezi, Cep Salon-A

is ve Sosyal Glivenlik Hukuku

Unvan / Ad-Soyad

25 Eyliil 2025

Bildiri Baslig!

Oturum Baskani: Dog. Dr. Hatice Duygu OZER

14:30 - 14:45

Dog. Dr. Hatice
Duygu OZER

Erzincan Binali Yildirim
Universitesi, Hukuk
Fakultesi

Is lligkisinde Yapay zeka
Kullaniminda Isveren Bakimindan
Artilar/Eksiler

14:45 - 15:00

Dr. Ogr. Uyesi Ozgur
BASYIGIT

Bolu Abant izzet Baysal
Universitesi, Hukuk
Fakultesi

igsizlikle Micadele Anlaminda
Yapay Zekd ve Dijital Teknolojilerin
Sundugu Firsat ve Olanaklar

15:00 - 15:15

Ars. Gor. Seymanur
Simge KAS UYUMAZ

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Sendika Uyeligi Bakimindan Toplu
Is Hukukunda Dijitallesme

15:15-15:45

Tartisma ve Degerlendirmeler




RTEU Kongre ve Kiiltiir Merkezi Biiyiik Salon

Medeni Usul Hukuku/is ve Sosyal Giivenlik Hukuku
26 Eyliil 2025

Unvan [ Ad-Soyad Bildiri Baghg

Oturum Bagkani: Prof. Dr. Nejat ADAY

w L & . X isverenin iscilere Saglanan
10:00 - 10:15 Dr. Ogr. Uyesi Eren Recep Tayyip Erdogan Kurumsal E-Postalar Uzerinde
] ' YILDIZ Universitesi, Hukuk Denetim Yetkisinin Kapsami ve
Fakultesi Sinirlari

s . y Ozel Hukuk Davalarinda Yapay
AEHEE R LTS Recep Tayyip Erdogan Zeka Kullaniminin Hukuki

10:15 — 10:30 SENSOZ Universit"esi, Hukuk Dinlenilme Hakki Agisindan
Fakultesi incelenmesi

Av. Mehmet Can Serbest Avukat Tahkim Yargilamalarinda Yapay
Zeka: Inovasyon ile Yasal ve Etik

10:30 - 10:45 DALARDIG Yukumldltklerin Dengelenmesi

10:45 - 11:15 Tartigsma ve Degerlendirmeler




RTEU Kongre ve Kultir Merkezi Buyiik Salon

idare Hukuku/Milletlerarasi Ozel Hukuk
26 Eylil 2025

Unvan [ Ad-Soyad Bildiri Baghg

Oturum Bagkani: Prof. Dr. Aydin GULAN

v NS e el Danigtayin Guncel igtihatlar

20 — 14- Dr. Ogr. Uyesi Busra Trabzon Universitesi, Isiginda Kamu Gérevlilerinin
14:30 - 14:45 3 Hukuk Fakultesi i
AKDOGAN Sosyal Medya Kullanimi ve Disiplin
Hukuku

Ars. Gor. Hasret AK . 9 Yapay Zekd, Otonom Sistemler ve

s ; Recep Tayyip Erdogan Hukuki Sorumluluk: Yeni Bir Kisilik
14:45 - 15:00 CELIK Un|veFrsl|(t"eli|, Hukuk Tanimi Mamkin ma?

akultesi

Ars. Gor. Ozlem Recep Tayyip Erdogan Yapay Zeka ile Olusturulan
15:00 - 15:15 KARAL SANLI Universitesi, Hukuk Verilerin idari Yargida Delil Olarak
Fakaltesi Kullanilabilirligi

Ars. Gor. Fuat Marmara Universitesi, Sinir Digi Etme islemi ve Yargisal
15:15 — 15:30 EVSEN Sosyal Bilimler Enstitisu s Den§etimi d

15:30-16:00 Tartigma ve Degerlendirmeler




RTEU Kongre ve Kiiltiir Merkezi, Cep Salon-A

Ticaret Hukuku

Unvan [ Ad-Soyad

26 Eylil 2025

Bildiri Bashgi

Oturum Bagkani: Dog. Dr. Murat Can PEHLIVANOGLU

14:30 - 14:45

Dog. Dr. Murat Can
PEHLIVANOGLU

_Istanbul Kent
Universitesi, Meslek
YUksekokulu

Paravan Sirketin Ekonomik,
Toplumsal ve Hukuki Yona

14:45 - 15:00

Dr. Ogr. Uyesi Emel
TEKTEN

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Yapay Zeké Destekli Buluglarin
Patent Hukuku Kapsaminda
Bulug Sahipliginin Hukuken
Degerlendirilmesi

15:00 - 15:15

Ogr. Gor. Dr. Gllsah
ISLAMOGLU

Avrasya Universitesi,
Meslek Yuksekokulu

Sermaye Piyasasi Hukukunda
Yaniltici Yapay Zekd Beyanlari

15:15-15:45

Tartisma ve Degerlendirmeler




Gevrim igi Salon (1)

Anayasa Hukuku (1)
25 Eylul 2025

Unvan [ Ad-Soyad Bildiri Baghg

Oturum Bagkani: Dog. Dr. Hakan KOLGAK

v ] - . 0 f Dijital Cagda Mahremiyet Hakki:
.00 — 13- Dr. Ogr. Uyesi Sdleyman Demirel Anayasal Koruma ve Devlet
13:00 - 13:15 . % Universitesi, Hukuk A -

Didem ERDOGAN EaRaltesi Mudahalesinin Sinirlari

Dr. C)Qr. Uyesi Elif Atatark Universitesi Doganin Korunmasinin Hukuki Bir
1315 - 13:30 AOZPOLAT Hukuk Fakaltesi Araci Olarak Cevresel Kisilik

Ars. GOr. Gokge Nur istanbul Universitesi, Siyasi Partilerin Hukuki Varliginin
13:30 - 13:45 DEMIR Hukuk Fakdltesi Sona Ermesi: Belirsizlikler ve
Oneriler

13:45-14:15 Tartigsma ve Degerlendirmeler

https://events.teams.microsoft.com/event/906dc390-ab5c-46bc-b985-2aeee8d8did3@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e




Gevrim igi Salon (2)

Anayasa Hukuku (2)
25 Eyliil 2025

Unvan / Ad-Soyad Bildiri Baghg

Oturum Bagkani: Dog. Dr. Hakan KOLCAK

PV q A Ini . Bireysel ve Kolektif Bir insan Hakki
Dr. Ogr' UyeS| Elllem: UnaEies) Olarak Ruh Saghgi Hakki

14:30 — 14:45 Zulfiye YILMAZ Hukuk Fakultesi
YAMAG

Ars. Gér. Dogukan Recep Tayyip Erdogan Adil Yargilanma Hakkinin Tarihgesi

14:45 - 15:00 OZTURK Univirasli(tue;ie,:iiukuk

.. o Milletvekili ve Cumhurbaskanhgi
Ars. Gor. Atil Bugra Ankara Yildinm Bsyazit Segim Gunlerinin KonSnIo °

15:00 - 15:15 KARADAS Univi"qsli(t[‘;fggu"“k Belirlenmesinin Anayasa’ya
Uygunlugu Sorunu

15:15 -15:45 Tartigma ve Degerlendirmeler

https://events.teams.microsoft.com/event/92d713c0-ee47-4142-bd19-f5022bd15e53@ccl0cfdb-ec44-42cl-a4b0-9df4399bf03e




Gevrim icgi Salon (3)

Mali Hukuk
25 Eylul 2025

Unvan / Ad-Soyad Bildiri Baghg

Oturum Baskani: Dr. Ogr. Uyesi Mevlut UZUNONER

N Tavvio Erdod Risk Analizi ve Yoklama

D oer | [ . ecep Tayyip Erdogan Sonucunda Mukellefiyet

13:15 - 13:30 M Drlct)ngrZLl]Jl}ll(e)?\llER Universitesi, Hukuk Kaydinin Re’sen Terkini igleminin
eviu Fakultesi Masumiyet Karinesi Agisindan

Degerlendirilmesi

Ars. Gor. Dr. istanbul Beykent Surdurdlebilir Kalkinma ve Sosyal

20 _ 12 o Universitesi, Hukuk Haklarin Hizmetinde Bir Arag: Vergi
13:30 - 13:45 Gulseren AYDIN . Mekanizmasi

Ars. Gor. Enes INCEL Eskigehir Osmangazi Emlak Vergisinde Surdurdlebilirlik
13:45 - 14:00 Universitesi, Hukuk Kriteri Olarak Enerji Kimlik
Fakultesi Belgesinin Kullanimi

Ars. Gor. Sude Suleyman Demirel Avrupa Birligi Gevre Politikasi

14:00 - 1415 SONMEZ Universitesi, Hukuk Kapsaminda Vergilendirme
Fakultesi

14:15 -14:45 Tartisma ve Degerlendirmeler

https://events.teams.microsoft.com/event/66828710-18c4-4adc-afe2-f8853a54db0a@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e
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Gevrim igi Salon (4)

Genel Komu Hukuku
25 Eylil 2025

Unvan / Ad-Soyad

Bildiri Baslig

Oturum Bagkani: Dog. Dr. Bulent ALGAN

14:30 — 14:45

Dr. Ogr. Uyesi Riza
ADIGUZEL

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Tabiatin icadi ve insan Haklarinin
Dayanag Olarak Insan Tabiati

14:45 - 15:00

Dr. Ogr. Uyesi Ensar
BAKI

Ankara Yildinm Beyazit
Universitesi, Hukuk
Fakultesi

Dijitallesme ve Yargt: Ulusal Yargi
Ag Projesi (Uyap) Gercevesinde
Temel Haklar ve Milli Gavenlik

15:00 - 15:15

Ars. Gor.
Muhammet Sefa
MUTLU

istanbul Medeniyet
Universitesi, Hukuk
Fakultesi

Dijital Gagda Egemenligin Yeniden
Insasi: Cin Halk Cumhuriyeti'nin
Dijital Egemenlik Yaklagimi

15:15 - 15:30

Ars. Gor. Esra
TURKOGLU

Pamukkale Universitesi,
Hukuk Fakultesi

Karesel Saglik Hukukunun Yeni
Aygiti: DSO Pandemi Anlagmasi

Tartisma ve Degerlendirmeler

https://events.teams.microsoft.com/event/4cbal010-1b4e-42b2-aca8-4d6a08682497@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e




Cevrim igi Salon (5)

Ceza ve Ceza Muhakemesi Hukuku

Unvan [ Ad-Soyad

25 Eylil 2025

Bildiri Basligi

Oturum Baskani: Dog. Dr. Soner DEMIRTAS

13:00 - 13:15

Ars. Gor. Dr. Veysel
TOPUZ

istanbul Medeniyet
Universitesi, Hukuk
Fakultesi

Bilirkigilerin Ceza Hukuku
Baglaminda Sorumlulugu

13:15 - 13:30

Ars. Gor. Unal
GENCTURK

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Sosyal Medya Uzerinden iglenen

Suclarda Yer Bakimindan Yetki

13:30 - 13:45

Kdbra KOG

in6nU Universitesi, Sosyal
Bilimler Enstitist Kamu
Hukuku YUksek Lisans
Ogrencisi, 2. Dénem Hakim
ve Savci Yardimcisl

Dini inang ve Duygularin istismar

Edilmesi Suretiyle Dolandiricilik
Sucu

13:45-14:15

Tartigma ve Degerlendirmeler

https://events.teams.microsoft.com/event/949176dd-9eca-4cf4-b464-798915728e9e@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e




Gevrim igi Salon (6)

Milletlerarasi Hukuk/idare Hukuku
25 Eylil 2025

Unvan [ Ad-Soyad Bildiri Baghg

Oturum Baskani: Dog. Dr. Hatice Kubra ECEMIS YILMAZ

DO(;. Dr. Hatice Ankara Yildinm Beyazit Yapay Zekd Destekli Otonom

14:30 — 14:45 " - Universitesi, Hukuk Silah Sistemlerinin Uluslararasi
Klbra ECEMIS Fakiltesi insancil Hukuk Baglaminda

YILMAZ Degerlendiriimesi

= ; suleyman Demirel idare Hukukunda Yesil Yapay Zeka
Arg. Gor. Dr. Rukiye Onive likesi: Dijital DonUgUmM Surecinde

Py Universitesi, Hukuk
14:45 - 15:00 KAHYA R Cevresel Strdtralebilirligin
Guvencesi

. Suleyman Demirel Silah Olarak Tuketici Dronlari:
Universitesi, Sosyal Bilimler Uluslararasi Hukuk Kapsaminda
15:00 - 15:15 Fuat BALABAN Enstitlst Kamu Hukuku Devlet Digi Silahli Gruplarin
Doktora Ogrencisi Sivil Teknolojiyi Devletlere Karg!
Kullanmasi

15:15-15:45 Tartisma ve Degerlendirmeler

https://events.teams.microsoft.com/event/b8591e28-f5ea-4e8c-868c-0597b998b0d7@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e




GCevrim igi Salon (7)

Medeni Hukuk (1)

Unvan / Ad-Soyad

25 Eylul 2025

Bildiri Basligi

Oturum Bagkani: Prof. Dr. Murat DOGAN

14:30 — 14:45

Dog. Dr. Mehmet
Emin OZGUL

Pamukkale Universitesi,
Hukuk Fakultesi

Nesnelerin internetinin Tibbi
Kullanim Alanlari (Internet of
Medical Things) ve Kisisel Verilerin
Korunmasi

14:45 - 15:00

Dog. Dr. Nurten
INCE AKMAN

Marmara Universitesi,
Siyasal Bilgiler Fakultesi

Yapay Zekal Tibbi Cihazlarin Yol
Actigi Zararlardan Dogan Yasal
Sorumluluk

15:00 - 15:15

Ogr. Gor. Dr. Hilal
DAVER

Kocaeli Universitesi,
Hereke O. I. Uzunyol MYO

Yapay Zekanin Miras Hukukuna
Olasi Etkileri Uzerine Bir
Degerlendirme

15:15 - 15:30

Ars. Gor. Hatice Nur
AKTAS INCEL

Eskigehir Osmangazi
Universitesi, Hukuk
Fakultesi

Greenwashing Uygulamalarinin
Tuketici Hukuku Agisindan
Degerlendirilmesi

15:30-16:00

Tartigma ve Degerlendirmeler

https://events.teams.microsoft.com/event/c206b965-d409- 4f8b-9eff-53540990b862@ccl0cfdb-ec44-42c1-a4b0-9df4399bf03e




Gevrim ici Salon (8)

Medeni Hukuk (2)
26 Eylil 2025

Unvan [ Ad-Soyad

Bildiri Basgligi

Oturum Bagkani: Dog. Dr. Mehmet ALTUNKAYA

10:00 - 10:15

Dog. Dr. Mehmet ALTUNKAYA/
Ars. Gor. Edanur COMAKLI

Akdeniz Universitesi, Hukuk
Fakultesi / Recep Tayyip
Erdogan Universitesi, Hukuk
Fakultesi

Yol Tarif Eden Uygulamalarin
Yanlhs Yénlendirmesinden
Kaynaklanan Hukuki Sorumluluk

10:15 - 10:30

Dr. Ogr. Uyesi Pinar
AKTAS AVCI

Ataturk Universitesi,
Hukuk Fakultesi

Tapu Sicilinde Yer Alan Gergek Kisi
Kayitlarinin Aleniyet llkesi ve Kisisel
Veriler Isiginda Degerlendiriimesi

10:30 —10:45

Ars. Gér. Dr. Burak
KARA

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Organ ve Doku Naklinde Yapay
Zekanin Kullanim Alani ve
Sundugu Avantajlar

10:45 - 11:00

Av. Hilal KILINGER

KTO Karatay
Universitesi, Lisansusti
Egitim Enstitusy,Yuksek

Lisans Ogrencisi

Yapay Zeké Kaynakli Zararlarin
Tazmininde Hukuki Sorunlar ve
Co6zum Arayiglar

11:00 - 11:30

Tartisma ve Degerlendirmeler

https://events.teams.microsoft.com/event/6a040af5-870c-40ab-8eca-88292fcaBlos@cclOcfdb-ec44-42c]-a4b0-9df4399bf03e
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Gevrim igi Salon(9)

Medeni Hukuk (3)
26 Eylil 2025

Unvan [ Ad-Soyad

Bildiri Basligi

Oturum Baskani: Dog. Dr. Remzi DEMIR

14:30 — 14:45

Dog. Dr. Remzi DEMIR

Ankara Bélge Adliye
Mahkemesi Uyesi

Asin Yararlanmanin, Bir Hakkin ya da
Kanun'dan Dogan Bir Yetkinin Kullanilacagi
Korkutmasiyla S6zlegsme Yapiimasindan
Benzerlik ve Farkliliklarinin Borglar Hukuku
ilkeleri Isiginda Degerlendiriimesi

14:45 - 15:00

Dr. Ogr. Uyesi Eda
ERDEM

Istanbul Beykent
Universitesi, Hukuk
Fakultesi

ifaya Eklenen Ceza Kosgulu ve
Askin Zarar Farki Uzerine Bir
Degerlendirme

15:00 - 15:15

Dr. Ogr. Uyesi Betul
BALCI

Bolu Abant izzet Baysal
Universitesi, Hukuk
Fakultesi

Anayasa Mahkemesi'nin TMK m. 291/1
Hukmundeki iptal Karari ve 7531/11 Sayil
Kanun Degisikliginden Sonra Soybaginin

Reddi Davasinda Baba Oldugunu Iddia Eden
Kiginin Yeri

15:15 - 15:30

Ars. Gor. Dr. Eylul
Can KOSE

istanbul Beykent
Universitesi, Hukuk
Fakultesi

islenmeyen Tarim Arazilerinin
Kiraya Verilmesine iligkin
Duzenlemelerin Arazi Bankaciligi
Sistemi Baglaminda incelenmesi

15:30-16:00

Tartigma ve Degerlendirmeler

https://events.teams.microsoft.com/event/f835e644-7121-4897-8c62-9f78af3e08c8@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e




Cevrim igi Salon(10)

Medeni Hukuk/Biligim Hukuku

Unvan / Ad-Soyad

26 Eylil 2025

Bildiri Basglig!

Oturum Baskani: Dog. Dr. Nazli Hilal GELIK

10:00 - 10:15

Dog. Dr. Nazli Hilal
CELIK

Bolu Abant izzet Baysall
Universitesi, Hukuk
Fakultesi

El Yazili Vasiyetname: Uygulamada
Karsilagilan Sorunlar ve Yapay
Zekanin Etkisi

10:15 — 10:30

Dr. Ogr. Uyesi Deniz
Onur ARAS

izmir Katip Celebi
Universitesi, Hukuk
Fakultesi

Yapay Zekéaya Yonelik Hukuki
Duzenleme Yaklasimlari:
Japonya Ornegi Uzerinden Bir
Degerlendirme

10:30 - 10:45

Ars. Gor. Melih
ARSLAN

Recep Tayyip Erdogan
Universitesi, Hukuk
Fakultesi

Kisisel Verilerin Unsurlari
Cergevesinde Nesnelerin
interneti Araciligiyla Toplanan
Verilerin Degerlendirilmesi ve
Nitelendirilmesi

10:45 - 11:00

Arg. Gor. Hasan Ali
GUCLU

Ufuk Universitesi, Hukuk
Fakultesi

Elektronik Tapu Sicili Sistemi ve
Blockchain Altyapili Tapu Sicili
Sistemi

11:00 -11:30

Tartisma ve Degerlendirmeler

https://events.teams.microsoft.com/event/b2641518-cb44-4d10-b326-bd5b90935f22@ccl0cfdb-ec44-42c1-a4b0-9df4399bf03e




GCevrim igi Salon (11)

Medeni Usul Hukuku/islam Hukuku
26 Eylil 2025

Unvan / Ad-Soyad Bildiri Baghg

Oturum Baskani: Prof. Dr. ibrahim ERMENEK

14:30 — 14:45

Dr. Ogr. Uyesi
Cengiz Serhat
KONURALP

istanbul Universitesi,
Hukuk Fakultesi

Genel Haciz Yoluyla Takipte Yetkili
_lcra Dairesinin Tespitine ve Yetki
Itirazina lligkin Tartismal Meseleler

14:45 - 15:00

Dr. Ogr. Uyesi
Burcin YAZICI

Ataturk Universitesi,
Hukuk Fakultesi

Tahkimde Yapay Zekd Kullanimina
Yénelik Rehber ilkeler

15:00 - 15:15

Dr. Ogr. Uyesi
Recep BAGBANCI

AtatUrk Universitesi,
Hukuk Fakultesi

Elektronik ve Dijital Delillerin
Islam Hukuku Agisindan
Degerlendiriimesi

15:15 - 15:30

Busra Abide
TIRYAKI
CAVUSOGLU

Galatasaray
Universitesi, Sosyal
Bilimler EnstitUsu
Doktora Ogrencisi

Hukuk Muhakemeleri Kanunu'nda
Yer Alan Hukuka Aykiri Delil Yasagi
Esnetilebilir mi? Karsilagtirmali
Hukuk Perspektifinden Bir
Degerlendirme

15:30 -16:00

Tartigma ve Degerlendirmeler

https://events.teams.microsoft.com/event/4823c290-3808-455d-a88e-5ecedbe27bdi@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e
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Gevrim ici Salon(12)

is ve Sosyal Guvenlik Hukuku

Unvan [ Ad-Soyad

Oturum Baskant: Prof. Dr. Ali EKIN

26 Eylul 2025

Bildiri Baghgi

10:00 - 10:15

Dr. Ogr. Uyesi Olcay
ISIK

Anadolu Universitesi,
Hukuk Fakultesi

Kamu Gérevlisi StatUstndeki
Hekimlerin G(&)rev Birakma
Eylemleri Uzerine Hukuki Bir
Degerlendirme

10:15 - 10:30

Dr. Ogr. Uyesi Nazli
ELBIR

Eskigehir Osmangazi
Universitesi, Hukuk
Fakultesi

Tark Is Hukukunda Psikolojik Taciz
(Mobbing)'e iligkin Guncel Sorunlar
ve Gelismeler

10:30 - 10:45

Ars. Gor. Asli
CALISKAN YILDIRIM

istanbul Universitesi,
Hukuk Fakultesi

Surdurulebilirlik Kavraminin is
Hukukuna Olasi Etkileri

10:45 -11:15

Tartisma ve Degerlendirmeler

https://events.teams.microsoft.com/event/620b5de7-bael-4ff7-a6c8-437d860f98ea@cclOcfdb-ec44-42cl-a4b0-9df4399bf03e




Gevrim igi Salon (13)

Milletlerarasi Ozel Hukuk
26 Eyliil 2025

Unvan / Ad-Soyad Bildiri Baghg

Oturum Baskani: Prof. Dr. Nuray EKSI

B Frreh . izmir Demokrasi Kurumsal Strdirdlebilirlik Durum Tespiti
o Ll Al piti
Dr. Ogr. Uyesi Deniz ERGENE . k‘L‘JI?IVe/rISIt?SIb Hukul; ' l((cksgl:»D) Dliergfi Léyann?uﬂ(rketll(erli(n
A& 1] : akultesi/lzmir Demokrasi Hukuki Sorumlulugu: Sorumluluk Hukuku ve
[or. Ogr. DeE! ) Dl Universitesi, Hukuk Fakultesi Milletlerarasi Ozel Hukuk Baglaminda Bir
GUVENIR Degerlendirme

14:30 — 14:45

Dr. gr. Uyesi Esra Atatark Universitesi, Dijital Gagda Vatandaslik

14:45 —15:00 VILDIZ USTUN Hukuk Fakultesi KGVFOZ_'E'GHS%Z?]%%U(;?S; gsitonyﬂ

Yapay Zekénin iltica Prosedirinde
- . _ Recep Tayyip Erdogan Kullaniimasinin Hukuki Acidan
15:00 - 15:15 Ars. %cg.ABLU§rG Universitesi, Hukuk Fakultesi Degerlendirimesi

15:15-15:45 Tartigma ve Degerlendirmeler

https://events.teams.microsoft.com/event/9ac7c902-2bec-49cb-8c0e-l14clcf751a0e@cclOcfdb-ec44-42cl-a4b0-9df4399bf03e




GCevrim igi Salon (14)

Ticaret Hukuku (1)
26 Eylil 2025

Unvan / Ad-Soyad Bildiri Baghg

Oturum Bagkani: Dr. Ogr. Uyesi Duygu DEMIREL OZDEMIR

2. Og . OyeSi Kocaeli Universitesi gmglbuf g?l%isRind?ﬁB Kurlumsql
:00 - 10: i i), urdurdlebilirlik Regulasyonlarinin
10:00 ~10:15 DU}é.)gZUDEEAI\iﬂéREL Hukuk Fakultesi Sirketler Hukukuna Etkileri

. . Anonim Sirketlerin Ana
Ars. Gor. Dr. Habibe Recep Tayyip Erdogan Sozlesmelerinde Yénetim Kuruluna

10:15 - 10:30 DINQ DOGAN Universitesi, Hukuk iliskin Kurumsal Strdardlebilirlik
Fakultesi Kayitlarina Yer Verilmesi

o izmir Bakirca Kurumsal Sardurulebilirlik
hrs. Gor. Mustafg i Hedeflerine Ulagmada Anonim

30 - 10: i P Universitesi, Hukuk
10:30 =10:45 Ismail GALIS Fakultesi Sirket Sadakat Paylarinin Rolt

10:45 - 11:15 Tartisma ve Degerlendirmeler

https:/ /events.teams.microsoft.com/event/7a456eaa-5aab-4cf7-8c2d-371158b18f43@ccl0cfdb-ec44-42c1-a4b0-9df4399bf03e




Gevrim ici Salon (15)

Ticaret Hukuku (2)
26 Eyliil 2025

Unvan / Ad-Soyad Bildiri Baghg

Oturum Bagkani: Dog. Dr. Aydin Alber YUCE

Dr. Ogr. Uyesi Hilal Trabzon Universitesi, Ulisetiei SEilinm Agldie) lest

30 — 14: altesi Cergevesinde Kisisel Verilerin
14:30 — 14:45 YENER KULBAY Hukuk Fakultesi i

Dr. Ogr. Uyesi Buket Nevsehir Haci Bektag Halka Agik Anonim Sirket Yonetim

1 TN Veli Universitesi, iktisadi ' Kurullarindaki Kadin Kotasina
14:45 - 15:00 QATAKOGLU AYDIN ve idari Bilimler Fakiiltesi lligkin Kurumsal Yénetim Prensibi

Karabuk Universitesi, iktisadi Anonim Sirkette Ozel ibra

15:00 - 15:15 er' Gor. Hamit ve idari Bilimler Fakultesi

CAVUS

15:15 -15:45 Tartisma ve Degerlendirmeler

https:/ /events.teams.microsoft.com/event/7028000e-0b75-4113-ac32-0b126b840ca2@cclOcfdb-ec44-42c1-a4b0-9df4399bf03e
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Dijital Cagda Mahremiyet Hakki: Anayasal Koruma
ve Devlet Miidahalesinin Sinirlari
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Ozet

Dijitallesme, bireylerin 6zel hayat alanlarinin siirlarii bulaniklagtirmakta; kisisel verilerin toplanmast,
islenmesi ve aktarilmasi siireglerini karmasiklastirarak mahremiyet hakkini ¢ok katmanli bir yapiya
doniistirmektedir. Bu doniisiim, mahremiyetin yalnizca 6zel hayatin gizliligiyle sinirli olmadigini; bireyin
dijital ortamda kimligini insa etme, kigisel verileri lizerinde kontrol kurma ve ¢evrim i¢i 6zgiirliiklerini
kullanabilme yetisini de kapsadigini géstermektedir. Bu nedenle bildiri, dijital mahremiyet hakkinin
anayasal diizlemde nasil tanimlanmasi ve korunmasi gerektigi sorusu etrafinda sekillenmektedir. Bildiride
savunulan temel goriis, dijital mahremiyetin mevcut anayasal haklar gergevesinde yeterince korunamadigi ve
bu nedenle bagimsiz bir anayasal hak olarak tanimlanmasinin gerekliligidir. Zira bireyin dijital varolusunun
korunmasi, yalnizca 6zel hayatin gizliligi ile sinirli kalmayan, bilisim teknolojilerinin dogasiyla baglantili
yeni anayasal yaklagimlar1 gerekli kilmaktadir.

Tirkiye’de 2010 yilinda Anayasa’nin 20. maddesine eklenen kisisel verilerin korunmasina iliskin
diizenleme, dijital mahremiyetin anayasal zemin kazanmasi agisindan olumlu bir adimdir. Ancak
normatif diizeyde saglanan bu giivence uygulamada yeterince etkin degildir. Kisisel verilerin agik rizaya
dayali islenmesi ilkesinin sekli bir uygulamaya donligsmesi, veri isleme siireclerinde seffaflik ve hesap
verebilirlik eksiklikleri ile birlestiginde bireyin dijital ortamdaki mahremiyetinin korunmasi ciddi bi¢imde
zayiflamaktadir. Bu noktada yalnizca anayasal normlarin varligi degil, bu normlarin uygulama ve denetim
mekanizmalariyla desteklenmesi gerektigi vurgulanmaktadir.

Bildiride ayrica Tiirkiye’deki anayasal koruma karsilastirmali hukuk perspektifiyle Almanya ve Fransa
ornekleri iizerinden incelenmektedir. Almanya’da Federal Anayasa Mahkemesi tarafindan gelistirilen
“informatik Ozbelirlenim hakki” dijital mahremiyetin anayasal diizeyde giliglendirilmis bir bi¢imidir.
Fransa’da ise 2016 Dijital Cumhuriyet Yasas1 ve Anayasa Konseyi kararlariyla bireyin dijital kimliginin
korunmasina yonelik acik ilkeler belirlenmistir. Her iki iilkede dijital mahremiyet hakk: aktif, genisletici
ve birey merkezli yorumlanirken, Tiirkiye’de yasal gergeve (6rnegin KVKK) smirli kalmakta, yargi
denetimi istikrarli ve birey lehine ictihatlar gelistirmekte yetersiz kalmakta, idari denetim mekanizmalari
ise bagimsizlik ve etkililik agisindan gelistirilme ihtiyaci tagimaktadir.

Dijital cagda devletin mahremiyet hakkina miidahalesi, kamu giivenligi ve dijitallesme gibi gerekcelerle
mesrulastirilsa da bu miidahalelerin anayasal ilkelerle sinirlandirilmas: gerekmektedir. ATHM ve Anayasa
Mahkemesi kararlari, bu tiir miidahalelerin keyfi olmamasi, yargisal denetime tabi tutulmas: ve asgari
diizeyde gerceklesmesi gerektigini ortaya koymaktadir. Tiim bunlardan hareketle Tiirkiye’de dijital
mahremiyetin anayasal bir hak olarak acik¢a tanimlanmasi, denetim mekanizmalarinin giiclendirilmesi ve
etkili yargi yollarinin saglanmasi 6nerilmektedir.

Anahtar Kelimeler: Dijital mahremiyet, kisisel verilerin korunmasi, 6zel hayatin gizliligi, devlet
midahalesi, ol¢iiliiliik ilkesi.
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The Right to Privacy in the Digital Age:
Constitutional Protection and Limits of State
Intervention

Abstract

Digitalization is blurring the boundaries of individuals’ private lives, complicating the processes of
collecting, processing, and transferring personal data, and transforming the right to privacy into a multi-
layered structure. This transformation shows that privacy is not limited to the confidentiality of private life;
it also encompasses the individual’s ability to construct their identity in the digital environment, exercise
control over their personal data, and exercise their online freedoms. Therefore, the declaration is shaped
around the question of how the right to digital privacy should be defined and protected at the constitutional
level. The fundamental view defended in the declaration is that digital privacy is not sufficiently protected
within the framework of existing constitutional rights and therefore needs to be defined as an independent
constitutional right. This is because the protection of an individual’s digital existence requires new
constitutional approaches that are not limited to the privacy of private life but are connected to the nature
of information technologies.

The provision on the protection of personal data added to Article 20 of the Constitution in 2010 in Turkey
is a positive step in terms of establishing a constitutional basis for digital privacy. However, this guarantee
provided at the normative level is not sufficiently effective in practice. The formal application of the
principle of processing personal data based on explicit consent, combined with a lack of transparency and
accountability in data processing, seriously undermines the protection of individuals’ privacy in the digital
environment. At this point, it is emphasized that it is not only the existence of constitutional norms that
is important, but also the need to support these norms with implementation and monitoring mechanisms.

The paper also examines constitutional protection in Turkey from a comparative law perspective, using
Germany and France as examples. In Germany, the “right to informational self-determination” developed
by the Federal Constitutional Court is a constitutionally strengthened form of digital privacy. In France, the
2016 Digital Republic Act and Constitutional Council decisions have established clear principles for the
protection of an individual’s digital identity. While the right to digital privacy is interpreted in an active,
expansive, and individual-centered manner in both countries, the legal framework in Turkey (e.g., KVKK)
remains limited, judicial oversight is insufficient in developing stable and individual-friendly precedents,
and administrative oversight mechanisms require improvement in terms of independence and effectiveness.

In the digital age, state interference with the right to privacy may be justified on grounds such as public
safety and digitization, but such interference must be limited by constitutional principles. The decisions of
the European Court of Human Rights and the Constitutional Court stipulate that such interventions must
not be arbitrary, must be subject to judicial review, and must be kept to a minimum. Based on all of this,
it is recommended that digital privacy be clearly defined as a constitutional right in Turkey, that oversight
mechanisms be strengthened, and that effective judicial remedies be provided.

Keywords: Digital privacy, protection of personal data, privacy of private life, state intervention, principle
of proportionality.
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Doganin Korunmasinin Hukuki Bir Arac1 Olarak
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Atatiirk Universitesi Hukuk Fakiiltesi

Ozet

Etkilerini her gegen giin daha fazla hissettigimiz kiiresel 1sinma ve ekolojik tahribatlarin yol agtigi ¢evresel
sorunlar, gezegendeki yasami tehdit eden 6nemli bir kriz haline gelmistir. Bu krizin yol agtig1 endigeler,
hukuku da doniistiirmiis; ¢evresel sorunlarla miicadelede devletleri bir takim hukuki tedbirler almaya
itmistir. Bunlarin i¢inde anayasalara ¢evrenin korunmasina iliskin hak ve ytikiimliilikler eklenmesi yaygin
bir uygulama halini almistir. Arasgtirmalara gore diinya anayasalarinin dortte iiclinden fazlasi, ¢evrenin
korunmasina iliskin hiikiimler igerir. Ote yandan gevresel anayasacilik olarak da nitelendirilen bu olgu,
Bati’da yeni degildir.

Cogunlukla anayasalarda yer verilen ¢evreci hiikiimler, birey odakli liberal anayasacilik esasina gore
sekillendirilmistir. Boylelikle ¢evre hakki, insanin saglikli bir ¢evrede yasama hakki olarak anayasalarda
icerik kazanmistir. Cevrenin korunmasini insanin refahi icin Onemseyen, anthropocentrism (insan
merkezcilik) olarak da nitelendirilen bu yaklasim, 1982 Anayasasi’nin ¢evre hakkini diizenleyen 56/1.
maddesinde de karsimiza ¢ikmaktadir: © ‘Herkes saghkli ve dengeli ¢evrede yasama hakkina sahiptir.”

Dogal kaynaklar, devletlerin ekonomik kalkinma cabalar1 ugruna hoyrat¢a kullanilmasindan otiird,
giintimiizde tilkenme noktasina gelmistir. Cevresel kirliligin de etkisiyle bugiin diinyada milyarlarca insan
temiz havaya, suya ve saglikli gidaya erisimde giicliik cekmektedir. Cevresel sorunlar, yalnizca bugiiniin
degil, gelecek nesillerin yasamini da tehlikeye atmaktadir. Ozelikle ¢evreci hareketlerin dikkat cektigi bu
soruna karsi, dogal kaynaklarin korunmasi ile ekonomik biiyiime arasinda denge kurulmasi gerekliligini
iceren siirdiiriilebilir kalkinma ilkesi, yirminci yiizyilin son ¢eyreginde ulusal hukukta kendine yer bulmus;
gliniimiizde ¢evre politikalarina yon veren en dnemli kavramlarindan birini olusturmustur.

1970°li yillardan itibaren ¢evre hakkina iliskin diizenlemeler, anayasalarda giderek kendine yer bulmasina
kargin, g¢evrenin korunmasi konusunda arzu edilen etkiyi yaratamamistir. Cevrenin, insan refahmin
gerektirdigi Ol¢lide korunmasmi Ongoren insan merkezli yaklasim, siiregelen c¢evresel sorunlarin
giderilmesinde yetersiz kalmis; ¢evre sorunlarinin ¢ok yonlii ve karmasik niteligi, saglikli bir ¢evreye
sahip olma hakki ile hedeflenen korumanin saglanamamasina yol agmistir. Bu durum, dogal kaynaklarin
muhafazasimi da olumsuz etkilemistir.

Son on yilda ise pek ¢ok iilkede, ¢evrenin canli-cansiz biitiin unsurlartyla birlikte, insandan ayr bir i¢sel
deger tasidig1 gerekgesiyle hukuken taninip korundugu bir yaklagim gelistirilmistir. Sirf kendi varligindan
otiirli saygi duyulmasi gereken ve hak 6znesi kabul edilen “Doga (Ana)” (yerli dilde Pachamama); var
olma, gelisme ve dogal olarak yasam dongiisiinii devam ettirme hakki olan hukuki bir sahis olarak 6ne
¢tkmaktadir. Bu konuda ilki, 2008 tarihli Ekvador Anayasasi olusturmaktadir. Bolivya’da ise 2010 tarihli
yasa degisikligiyle, Doga Ana; kolektif kamu yarar1 olarak resmen taninmistir. Yeni Zelanda, Avusturalya
gibi bazi iilkelerde ise ¢evrenin biitiinii yerine nehir, gol, dag, orman gibi belirli dogal varliklara kisilik
tanmmustir. Dogal varliklara hak 6zneligi taninmasi, Hindistan, Kolombiya gibi iilkelerde ise yargi
ictihatlartyla miimkiin olmustur. Ulkelerdeki uygulamalar gesitlilik gdstermesine karsin, gevreye tiizel
kisilik taninmastyla temel olarak amaglanan, dogal kaynaklarin asir1 kullanimina, kirlilige ve diger ¢evresel
bozulmalara kars1 etkin hukuki koruma saglamaktir. Kisi ve topluluklarin, doga adina mahkemelerde hak
talebinde bulunmasiyla magdur statiisiinden kaynaklanan sorunlar da asilmis olmaktadir. Bu davalardan
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kazanilan tazminatlar ise miilk sahibine verilmemekte, hakki ihlal edilen dogal varligin zararlarmin
giderilmesinde kullanilmaktadir.

Dogal varliklarin bu sekilde hak 6znesi olarak tanmnmasiyla, ¢evrenin korunmasi konusunda ahlaki
duyarliligin gelismesine, dogal varliklarin gelecek nesiller agisindan siirdiiriilebilirligine katki saglanmasi
hedeflenmektedir. Bu dogrultuda ¢aligmada da gevresel tiizel kisiligin dogal kaynaklarin siirdiiriilebilir
kullanimina teorik ve pratik katkilar1 ele alinacaktir.

Anahtar Kelimeler: Cevresel anayasacilik, antroposantrizm, siirdiiriilebilirlik, ¢evrenin hakki, cevresel
kisilik.

Environmental Legal Personality as a Legal Tool for
Protecting Nature

Abstract

The environmental problems caused by global warming and ecological destruction, whose effects we feel
more and more every day, have become a major crisis threatening life on the planet. The concerns raised
by this crisis have also transformed the law, prompting states to take a number of legal measures to combat
environmental problems. Among these, the addition of rights and obligations relating to environmental
protection to constitutions has become common practice. According to research, more than three-quarters
of the world’s constitutions contain provisions relating to environmental protection. On the other hand, this
phenomenon, also referred to as environmental constitutionalism, is not new in the West.

Environmental provisions, which are mostly included in constitutions, have been shaped according to
the principle of individual-oriented liberal constitutionalism. Thus, the right to the environment has been
enshrined in constitutions as the right of individuals to live in a healthy environment. This approach, which
emphasizes the importance of protecting the environment for human well-being and is also referred to as
anthropocentrism, is also reflected in Article 56/1 of the 1982 Constitution, which regulates environmental
rights: “Everyone has the right to live in a healthy and balanced environment.”

Natural resources have been depleted to the point of exhaustion due to their reckless use in the pursuit
of economic development by governments. Compounded by environmental pollution, billions of people
around the world today struggle to access clean air, water, and healthy food. Environmental problems
threaten not only today’s lives but also the lives of future generations. In response to this issue, which
has been highlighted by environmental movements, the principle of sustainable development—which
emphasizes the need to strike a balance between the protection of natural resources and economic growth—
found its place in national law in the last quarter of the 20th century and has become one of the most
important concepts guiding environmental policies today.

Although regulations concerning environmental rights have gradually found their place in constitutions
since the 1970s, they have failed to have the desired effect on environmental protection. The human-
centered approach, which envisions the protection of the environment to the extent required for human
well-being, has proven inadequate in addressing ongoing environmental problems; the multifaceted and
complex nature of environmental problems has prevented the protection sought through the right to a
healthy environment from being achieved. This situation has also had a negative impact on the conservation
of natural resources.
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Over the past decade, many countries have developed an approach whereby the environment, including all
its living and non-living elements, is legally recognized and protected on the grounds that it has intrinsic
value separate from humans. “Nature (Mother) (Pachamama in local language), which deserves respect
simply for its existence and is recognized as the subject of the right, is emerging as a legal entity with the
right to exist, develop, and naturally continue its life cycle. The first such example is the 2008 Constitution
of Ecuador. In Bolivia, a 2010 amendment to the law officially recognized nature as a collective public
good. In some countries, such as New Zealand and Australia, legal personality has been granted not to
the environment as a whole but to specific natural features such as rivers, lakes, mountains, and forests.
Recognition of legal personality for natural resources has been made possible through judicial precedents
in countries such as India and Colombia. Although practices vary from country to country, the fundamental
aim of granting legal personality to the environment is to provide effective legal protection against the
overexploitation of natural resources, pollution, and other forms of environmental degradation. Many
individuals, foundations, associations, organizations, and similar groups dedicated to environmental
protection have overcome the problems arising from their victim status by filing claims in court on behalf
of nature as legal representatives or guardians. Problems arising from victim status are also overcome when
individuals and communities claim rights in courts on behalf of nature. The compensation awarded in these
cases is not given to the property owner, but is used to repair the damage caused to the natural asset whose
rights have been violated. By recognizing natural assets as rights holders in this way, the aim is to contribute
to the development of moral sensitivity towards environmental protection and the sustainability of natural
assets for future generations. Thus, this study will examine the theoretical and practical contributions of
environmental legal personality to the sustainable use of natural resources.

Keywords: Environmental constitutionalism, anthropocentrism, sustainability, environmental rights,
environmental legal personality.
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Siyasi Partilerin Hukuki Varliginin Sona Ermesi:
Belirsizlikler ve Oneriler

Ars. Gor. Gokee Nur DEMIR
istanbul Universitesi Hukuk Fakiiltesi

Ozet

Bir siyasi partinin hukuki varliginin sona ermesi gesitli sekillerde gerceklesebilir. Dagilma durumunun
tespiti, bagka bir siyasi partiyle birlesme, biiyiik kongrenin kapanma karar1 almast ve Anayasa
Mahkemesi’nin kapatma karar1 vermesi bu hallerdir. Bu bildiride kapatma davasi diginda kalan haller
incelenerek yasal diizenlemeler ile uygulamadaki belirsiz hususlara deginilecek, ardindan 2820 sayili
Siyasi Partiler Kanunu’ndaki (SPK) ilgili diizenlemelerin yeniden ne sekilde yazilabilecegine dair 6neride
bulunulacaktir.

Oncelikle bir siyasi partinin kanunda diizenlenen bazi sebeplerin gerceklesmesi sonucu “faaliyet gdstermekte
yetersiz oldugunun veya faaliyette bulunmasina gerek olmadiginin saptanmas1” anlamina gelen dagilma
durumunun tespiti (kendiliginden dagilmis sayilma/ infisah) hali incelenecektir. Dagilma durumunun
tespitine iligkin olarak SPK’da bir diizenleme bulunmadigindan, derneklerin kendiliginden sona erme
sebeplerini hiikiim altina alan 4721 sayili Tiirk Medeni Kanunu (TMK) 87. maddede sayilan haller, siyasi
partilerin hukuki niteligine uygun distiigii 6l¢tide uygulanacaktir. Bu halde siyasi partinin mallar1 hakkinda
SPK 110. maddenin uygulanmasi gerektigi ise Anayasa Mahkemesince kabul edilmektedir.

Siyasi partinin bir diger siyasi partiye katilmasi veya iki siyasi partinin yeni bir siyasi parti ¢atist altinda
birlesmesi halini kapsayan birlesme (iltihak) miiessesesinin 6rnekleri tarihimizde mevcuttur. Ancak birlesme
neticesinde uygulanacak mal rejimi SPK 110. madde ile diizenlense de birlesmenin nasil ger¢eklestirilecegi
hususunda SPK, TMK veya Dernekler Kanunu’nda diizenleme bulunmamaktadir. SPK 110. maddede
yer alan “ilgili partinin de kabul etmesi” sarti, birlesme karari alinmasi halinde de gegerli midir? Siyasi
parti bir diger siyasi parti ile birlesme karar1 aldiginda, bu kararin sonu¢ dogurabilmesi igin kabul karar1
almmasi gerekecek midir? Yoksa ilk birlesme karar1 alindig1 anda siyasi partinin tiizel kisiligi sona m1 ermis
olacaktir? S6z konusu sorularin cevabini net olarak vermek zordur.

Siyasi partinin yetkili organinca bir kapanma karari alinmasi (fesih) halinde ise esas tartismali mesele kararin
alindig1 zamana dairdir. Bunun sebebi siyasi parti hakkinda bir kapatma davasi agildiktan sonra partinin
yetkili organlarinca kapanmaya karar verilmesi durumunda ne sekilde hareket edilecegini diizenleyen SPK
108. maddenin Anayasa Mahkemesi tarafindan iptal edilmis olmasidir. Iptal karari ile boyle bir ihtimalde
Anayasa Mahkemesi’nin diigme karar1 vermek veya kapanma karart alinmasini hakkin kétiiye kullanimi
niteliginde gorerek davaya devam etmek segeneklerinden hangisini tercih edecegi belirsiz hale gelmistir.
S6z konusu belirsizligin giderilmesinde Tiirkiye Biiylik Millet Meclisi’nin iptal edilen SPK 108. madde ile
benzer yahut farkli bir diizenleme yapmasi da miimkiindiir.

Bildiride son olarak, siyasi partilerin hukuki varliginin kapatma davasi disinda sona erebilecegi halleri
diizenleyen hiikiimlerin ne sekilde yazilabilecegine dair taslak kanun metni sunulacaktir. Bu taslak
hazirlanirken basta Bulgaristan, Portekiz ve Ispanya’da siyasi partilere iliskin diizenlemeler olmak iizere
karsilastirmali hukuk verilerinden yararlanilmigtir.

Anahtar Kelimeler: Siyasi parti, kapanma, dagilma durumunun tespiti, birlesme, 108. Madde.
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Termination of the Legal Existence of Political
Parties: Ambiguities and Proposals

Abstract

The legal existence of a political party may terminate in various ways. These include the detection of the
dissolution status, merger with another political party, a decision on self-dissolution by the party’s general
assembly, and dissolution by judgment of the Constitutional Court. This paper examines the scenarios other
than closure cases, addressing the legal provisions and ambiguities in practice. It then offers proposals for
the redrafting of the relevant provisions of the Political Parties Law No. 2820.

Firstly, the detection of the dissolution status of a political party, which means that a political party is found
to be “detection that it is insufficient to carry out activities or that there is no need to carry out activities”,
will be analyzed. Since there is no provision in the SPK regarding the detection of the dissolution status,
the cases listed in Article 87 of the Turkish Civil Code (TMK) No. 4721, which governs the grounds for
the termination of associations, will be applied to the extent that they are consistent with the legal nature of
political parties. In this case, the application of Article 110 of the SPK regarding the assets of the political
party is accepted by the Constitutional Court.

Throughout our history, there have been examples of mergers involving one political party joining another
or two uniting under the name of a new party. However, although Article 110 of the SPK regulates the
property regime resulting from a merger, the SPK, TMK, and the Law on Associations do not provide any
provisions regarding how a merger is to be carried out. Does the condition of “the relevant party’s consent”
stipulated in Article 110 of the SPK apply even if a merger decision is made? When a political party decides
to merge with another, is a consent decision required for it to take effect? Or will the legal personality of
the political party cease to exist when the initial merger decision is made? It is difficult to provide clear
answers to these questions.

The main issue with the political party’s governing body deciding to self-dissolution is the timing of the
decision. This is because the Constitutional Court overturned Article 108 of the SPK, which regulates how
to proceed if the governing body decides to self-dissolution after a closure case the political party has
been filed. Due to this annulment, it is unclear what option the Constitutional Court will choose in such a
scenario, whether to dismiss the case or continue it by deeming the decision to self-dissolution the party an
abuse of rights. To resolve this uncertainty, the Turkish Grand National Assembly may enact a regulation
similar to or different from the annulled Article 108 of the SPK.

Finally, a draft statute is presented proposing how legal provisions regulating scenarios other than closure
case leading to the termination of political parties’ legal existence can be redrafted. This draft was prepared
using comparative legal data, primarily regulations relating to political parties in Bulgaria, Portugal, and
Spain.

Keywords: Political party, self-dissolution, detection of dissolution status, merger, article 108.
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Bireysel ve Kolektif Bir Insan Hakki Olarak Ruh
Sagligr Hakki

Dr. Ogr. Uyesi Ziilfiye YILMAZ YAMAC
Bilkent Universitesi Hukuk Fakiiltesi

Ozet

Ikinci Diinya Savasi sonrasinda yeniden sekillendirilen uluslararasi insan haklari hukukunun temel kavrami
insan onuruna saygidir. insan onurundan kaynagini alan ve bu dénemden itibaren kabul edilen insan haklart
belgelerinde yerini alan haklardan biri ise ruh sagliginin (“mental health”) ya da ruhsal iyi olma halinin
(“mental well-being”) korunmas1 ve gerceklestirilmesidir. Ote yandan ruhsal saghk ya da iyi olma hali;
oncelikle fiziksel saglik karsisinda ve ardindan diger haklar karsisinda geri planda kalmis ve insan haklari
hukuku literatliriinde yeteri kadar incelenmemistir. Bununla birlikte ruh sagligi hakki; modern hukukun
onur sahibi, rasyonel ve dzerk bireyinin kendi hayati ve gelecegi iizerinde karar almasi ve tasarrufta
bulunabilmesi yaninda toplumsal yasama katilabilmesi i¢in bir 6n kosul olarak tanimlanabilecektir. Zira
ruh sagligy, fiil ehliyetinin yaslandig1 ayirt etme giicliniin varligt ya da yoklugu ile dogrudan iligkilidir.
Ruh saghiginin ayri bir hak olarak taninmasi, teorik bir tartigmanin Gtesinde pratik sorunlara kurumsal
yanitlar verebilmek igin de gereklidir. Diinya Saglik Orgiitiiniin 2019 verilerine gore, diinyada her sekiz
kisiden biri ruhsal bozukluk (“mental disorder”) sorunu ile yasamaktadir. COVID-19 pandemisi déneminde
anksiyete ve depresyon gibi bozukluklarin orani bir yil iginde %26 ile %28 oraninda artmistir. Ruhsal
bozukluk; kisilerin duygusal, diisiinsel ve davranigsal kapasitelerini kullanmalar1 yaninda toplumsal yasama
ve ¢aligma yasamina katilmalar1 6niinde ciddi bir engel teskil eden saglik sorunu olarak tanimlanmaktadir.
Tiirkiye zemininde yapilan calismalar da sorunun Onemini ortaya koymaktadir. 1996’da yapilan ilk
aragtirmanin ardindan 2023 ’te Saglik Bakanlig ve Hacettepe Universitesi is birligi ile Tiirkiye Ruh Saghg1
Profili-2 arastirmasi gergeklestirilmistir. 12 ekonomik bolgede (NUTS-1) ruhsal hastaliklarin hayat boyu
yaygnlig1 %26,1°dir. Verilere gore; hayat boyu psikiyatrik bozukluk tanis1 (DSM-5) kapsaminda depresyon,
yaygin anksiyete, obsesif kompulsif bozukluk, dikkat eksikligi sirasiyla en yaygin sorunlardir. Diger yas
gruplari karsisinda 18-29 yas grubu, major depresyonda kadinlar erkeklere oranla, sehirde yasayanlar diger
idari 6lgekte olanlara gore daha fazla ruhsal bozukluk tanisi almaktadir; ancak yardima ihtiyaci oldugu
bildirilenlerin en ¢ok yarisi bir tedaviye bagvurmaktadir.

Bu calisma kapsaminda dncelikle ruh sagligr hakkinin hukuki dayanaklari, uluslararast insan haklari belgeleri
1s13inda ortaya konulacaktir. Bu minvalde Birlesmis Milletler (“BM”) insan Haklar1 Evrensel Bildirgesi,
ruhsal saglik hakkini diizenleyen 1966 tarihli BM Ekonomik, Sosyal ve Kiiltiirel Haklar Sozlesmesi ile
BM Kadinlara Kars1 Her Tiirlii Ayrimeiligin Onlenmesi Sézlesmesi (1979), BM Cocuk Haklar1 Sézlesmesi
(1989), BM Engelli Haklarina iliskin Sézlesme (2006) ile bunlarm denetim mekanizmalarinin ruhsal saglik
hakkina yaklagimlari incelenecektir. {lgili sézlesmeler sisteminde ruh saglig1 hakki, bagimsiz bir hak olarak
tanimlanabildigi gibi saglik hakki, yasam hakki, iskence ve kotii muamelenin dnlenmesi, 6zel yasam hakki,
calisma kosullar ve is giivenligi, ¢evre hakki ile iklim krizinin etkilerine kars1 korunma hakki ile bag
kuran bir ¢ercevede ele alinabilmektedir. Tkinci olarak ruhsal saglik hakkina yer veren anayasalarda konuyu
diizenleme egilimleri siniflandirilacaktir. Calisma; anayasal dayanaklari 1s18inda, Tiirk Hukukunda bireysel
ve kolektif bir temel hak olarak ruh sagligi hakkinin taninmasinin imkani tartismasi ile sonuglandirilacaktir.

Anahtar Kelimeler: Ruh saglig1 hakki, insan onuru, insan haklari, anayasa, toplum.
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The Right to Mental Health as an Individual and a
Collective Human Right

Abstract

Human dignity constitutes the fundamental principle of international human rights law, which underwent
a substantial restructuring in the aftermath of the Second World War. The protection of mental health is
considered a right derived from human dignity and is included in a range of human rights documents. The
concept of mental health or mental well-being has been mostly overlooked in comparison to physical health
and has not been thoroughly analysed in the human rights law literature. However, the right to mental health
is a prerequisite for the modern human subject who is deemed to be autonomous, rational and dignified in
order to make sound decisions. This is due to the inextricable linkage between mental health and mental
capacity, the foundation of legal capacity.

As demonstrated by data provided by the World Health Organisation, one out of every eight people in the
world lived with a mental disorder in 2019. During the COVID-19 pandemic, there was a 26% to 28%
increase in the rate of disorders. The situation in Tiirkiye is not better than the global trends in mental
health deterioration. In 2023, the Ministry of Health and Hacettepe University conducted a survey entitled
“Tiirkiye’s Mental Health Profile-2”. Accordingly, the lifetime prevalence of mental disorders is 26.1%.
Within the scope of the Diagnostic and Statistical Manual of Mental Disorders (DSM-5), depression,
generalised anxiety, obsessive-compulsive and attention deficit disorders are the most common problems,
respectively. A higher proportion of individuals within the 18-29 age group, women, and those residing in
urban areas are more likely to receive a diagnosis in comparison to other demographic groups. It is a matter
of concern that merely half of those who are advised to seek help actually apply for treatment.

In the context of this study, the primary aim is to establish the legal foundations of the right to mental
health in the context of international human rights law. In this respect, the Universal Declaration of Human
Rights, the UN Covenant on Economic, Social and Cultural Rights of 1966, the UN Convention on the
Elimination of All Forms of Discrimination against Women (1979), the UN Convention on the Rights of the
Child (1989) and the UN Convention on the Rights of Persons with Disabilities (2006) will be examined.
The regulatory and adjudicative tendency is that the mental health is either regarded as an independent
right, or alternatively, it is considered within a broader framework encompassing the rights including the
right to health, the right to life, the prevention of torture and ill-treatment, the right to private life, working
conditions and the right to environment. Subsequently, the regulatory tendencies in constitutions will be
reviewed. The study will be concluded with a brainstorming on the possibility and legal implications of
recognising the right to mental health as an individual and collective fundamental right in Turkish law in
the light of its constitutional foundations.

Keywords: Right to mental health, human dignity, human rights, constitution, society.
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Adil Yargilanma Hakkinin Tarihgesi

Ars. Gér. Dogukan OZTURK
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Adil yargilanma hakki, uluslararasi ve ulusal hukuki metinlerde giivence altina alinmis temel bir insan
hakk1 olup, hukukun iistiinliigiiniin en 6nemli unsurlarindan biridir. Tarihsel siiregte bu hakkin temelleri,
1215 tarihli Magna Carta, 1628 tarihli ingiliz Haklar Bildirgesi ve 1789 tarihli Insan ve Yurttas Haklart
Bildirgesi gibi belgelerde atilmistir. Modern donemde ise 1948 tarihli insan Haklar1 Evrensel Beyannamesi
ile 1953 tarihli Avrupa Insan Haklar1 S6zlesmesi (ATHS) bu hakkin ana dayanak metinleri haline gelmistir.
Tiirk hukuk tarihinde adil yargilanma hakki, Islamiyet éncesi dénemlerden Osmanli Devleti’ne kadar farkli
norm ve teamiillerle korunmustur. Osmanli Devleti’nde bagimsiz ve tarafsiz mahkemelerde hak arama,
yargilamalarin aleni yapilmasi, makul siirede yargilanma ve savunma hakki gibi bir¢ok ilke uygulanmistir.
Tiirkiye Cumhuriyeti’nin anayasalari da bu hakkin gelisiminde dnemli rol oynamistir. 1924 Anayasasi’nda
hakimlerin bagimsizlig1, aleni yargilama ve savunma hakki gibi unsurlar giivence altina alinmistir. Daha
kapsaml1 bir yaklagim sergileyen 1961 Anayasasi, adil yargilanma hakkina iliskin bircok temel ilkeyi
giivence altma almistir. 1961 Anayasasi’nin en 6nemli yeniligi ise Anayasa Mahkemesi’nin (AYM)
kurulmasi olmustur. AYM’nin faaliyete gecmesi ve kanunlarin anayasaya uygunlugunu denetleme gorevi
sayesinde adil yargilanma hakki dahil olmak iizere temel hak ve dzgiirliiklerin korunmasinda hayati bir adim
atilmistir. Ayrica, daha sonra AYM uhdesine dahil edilen bireysel basvuru usulil ¢er¢evesinde, basta adil
yargilanma hakki olmak {izere bircok temel hak ve 6zgiirliige iliskin ¢ok sayida 6nemli karara varilmstir.
Dolayisiyla AYM nin karar ve igtihatlari, Tiirkiye’de adil yargilanma hakkinin uygulanmasinda kritik bir
konuma sahiptir. 1982 Anayasasi, baglangicta adil yargilanma hakki ifadesini dogrudan icermese de, 2001
yilinda yapilan degisiklikle Anayasa’nin 36. maddesine bu ibare eklenmistir. Bu degisiklik, Tiirkiye’ nin
taraf oldugu AIHS’ye uyum saglama amaci tasimusti. AIHS’yi yorumlayan Avrupa Insan Haklari
Mahkemesi (AIHM), “yasayan belge” doktrini uyarinca adil yargilanma hakkini genisleterek; mahkemeye
erisim, adli yardim, silahlarin esitligi, masumiyet karinesi, aleni yargilama ve makul stirede yargilanma
gibi bircok usul standardim bu hak kapsaminda koruma altma almistir. ATHM ictihatlari, Tiirkiye’de adil
yargilanma hakkimin uygulanmas iizerinde belirgin bir etkiye sahiptir. Zira AYM, kararlarinda ATHM
kararlarini referans alarak bu hakkin kapsamini belirlemektedir. Bu ¢aligmada adil yargilanma hakkinin
Tirkiye Cumbhuriyeti’ndeki uygulanma kapsami, usulii ve igerigine dair kronolojik gelisim, tarihi
yontem kullanilarak Tiirk hukuk tarihi, Tiirkiye Cumhuriyeti anayasalari, Anayasa Mahkemesi’nin drnek
norm denetimi ve bireysel basvuru kararlar1 ile Avrupa insan Haklari Mahkemesi’nin emsal kararlari
cergevesinde incelenecektir. Bu ¢aligmayla, Tiirkiye Cumhuriyeti’nde adil yargilanma hakkinin muhtevasi
miinhasiran tarihsel gelisim ve yargisal yorum ekseninde ele alinarak literatiire bu konuda kronolojik bir
katki saglanmasi amaglanmaktadir.

Anahtar Kelimeler: Adil yargilanma hakki, T.C. Anayasasi, AYM, ATHM, tarihge.
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History of the Right to a Fair Trial

Abstract

The right to a fair trial is a fundamental human right guaranteed by international and national legal
documents and is one of the most important elements of the rule of law. Historically, the foundations of this
right were laid in documents such as Magna Carta of 1215, English Bill of Rights of 1628, and Declaration
of the Rights of Man and of the Citizen of 1789. In modern period, the Universal Declaration of Human
Rights of 1948 and the European Convention on Human Rights (ECHR) of 1953 have become the main
texts for this right. In Turkish legal history, the right to a fair trial has been protected by different norms
and customs from prelslamic periods to the Ottoman Empire. In the Ottoman Empire, principles such as
access to independent and impartial courts, public trials within a reasonable time, and the right to defense
were implemented. The constitutions of Republic of Tiirkiye have also played an important role in the
development of this right. The 1924 Constitution guaranteed the independence of judges, public trials, and
the right to defense. The 1961 Constitution, adopting a broader approach, guaranteed many fundamental
principles related to the right to a fair trial. The most important innovation of the 1961 Constitution was the
establishment of Turkish Constitutional Court (AYM). Enabling AYM to begin its activities and its duty to
review the constitutionality of laws was vital in protecting fundamental rights and freedoms, including the
right to a fair trial. Furthermore, within the framework of the individual application procedure incorporated
into AYM’’s jurisdiction, numerous important decisions have been delivered in this respect. Consequently,
AYM’s decisions and precedents is critical in the implementation of the right to a fair trial in Tirkiye.
While the 1982 Constitution did not initially include the phrase “right to a fair trial” it was added to Article
36 of the Constitution in 2001. This amendment was intended to bring Tiirkiye into compliance with the
ECHR. The European Court of Human Rights (ECtHR), which interprets ECHR, has expanded the right
to a fair trial in accordance with the “living instrument” doctrine, protecting many procedural standards
such as access to court, legal aid, equality of arms, presumption of innocence, public trial, and trial within
a reasonable time. ECtHR case law is significant on the application of the right to a fair trial in Tiirkiye.
This is because AYM refers to ECtHR decisions in its own decisions to determine the scope of this right.
This study will examine the chronological development, procedure, and scope of the right to a fair trial in
the Republic of Tiirkiye using historical methodology, within the framework of Turkish legal history, the
constitutions of the Republic of Tiirkiye, AYM’s exemplary review of norms and individual application
decisions, and the ECHR’s landmark decisions. This study aims to contribute to the literature on this subject
by examining the content of the right to a fair trial in the Republic of Tiirkiye. exclusively in terms of its
historical development and judicial interpretation.

Keywords: Right to a fair trial, Constitution of the Republic of Tiirkiye, Turkish Constitutional Court,
European Court of Human Rights, history.
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Milletvekili ve Cumhurbaskanligr Se¢im Giinlerinin
Kanunla Belirlenmesinin Anayasa’ya Uygunlugu
Sorunu

Ars. Gor. Atil Bugra KARADAS
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

Ozet

1982 Anayasast’nin 77°nci maddesinin birinci fikrasina goére Tiirkiye Biiyiik Millet Meclisi (TBMM)
ve Cumbhurbaskanlig1 secimleri, bes yilda bir aymi giinde yapilir. 2017 Degisikligi ile Tiirk anayasal
sistemine giren bu hiikiim, bir sabit donemli se¢im 6ngdérmektedir. Karsilastirmali anayasa hukukunda
da rastlanilan sabit donemli se¢imler, kural olarak tarihi degistirilemeyen segimleri ifade etmektedir.
Sabit dénemli segimlerin tarihi ancak ilgili iilkenin anayasasinda 6ngoriilen kurallara uygun bir bigimde
erkene ¢ekilebilir veya ertelenebilir. Tiirkiye’de segimlerin ertelenmesi, Anayasa’nin 78’inci maddesinin
birinci fikrasia gore ancak savas halinde ve bir yil i¢in miimkiindiir. Se¢imlerin erkene ¢ekilmesine ise
Anayasa’nin 116’nc1 maddesine gére Cumhurbaskan: veya TBMM iiye tamsayisinin beste iicii tarafindan
karar verilebilir. Dolayisiyla Tiirk hukukunda kaide, Cumhurbagkanligt ve TBMM secimlerinin bes
yilda bir ve aynmi giin yapilmasiyken istisna, Anayasa’nin 78’inci maddesinin birinci fikrasi ve 116’nc1
maddesidir. Hukukta istisnalarin dar yoruma tabi tutulacagi da dikkate alindiginda, 19 Ocak 2012 tarih ve
6271 sayilt Cumhurbaskani Se¢im Kanunu’nun (CSK) 3’iincii maddesinin 3’{incii fikrasinin anayasallig1
tartismalh hale gelir. ilgili hiikkme gére Cumhurbaskan: ve TBMM 'nin gérev siirelerinin dolmasindan
onceki son pazar giinii, oy verme giiniidiir. Benzer nitelikteki bagka bir hiikiim de 10 Haziran 1983 tarih
ve 2839 sayil1 Milletvekili Se¢im Kanunu’nun 6’nc1 maddesinin ikinci fikrasinda yer almaktadir. Halbuki
Anayasa’nim 77°nci maddesinin birinci fikrasi, se¢imlerin herhangi bir giin istisnasi belirtmeden beys yilda
bir yapilacagini hitkme baglamaktaydi. TBMM nin secimleri erkene almast ise, ancak Anayasa’nin 116°nc1
maddesinde 6ngoriilen usullere gére miimkiindiir. Bu da ancak iiye tamsayisinin beste li¢ ¢ogunluguyla
olacaktir. 2017 Degisikligi oncesinde TBMM se¢imlerinin yine TBMM tarafindan yenilenebilmesi
icin Anayasa tarafindan karar yetersayisina iliskin herhangi bir ézel sart 6ngoriilmemekteydi. Halbuki
gliniimiizde bu kaide gecerli degildir. TBMM seg¢imlerinin tarihinin yine TBMM tarafindan herhangi
bir 6zel sart olmaksizin belirlenebilecegine yonelik kaidenin gegerliligini yitirdigi dikkate alindiginda
kanunlarin yeni anayasal paradigmayla uyumlu sekilde hazirlanmasi, uygun olmayanlarinsa degistirilmesi
veya ilga edilmesi gerekliligi ortaya ¢ikmaktadir. Bu ¢er¢evede alelade bir kanunla se¢imlerin bir giin dahi
geriye ¢ekilmesi, Anayasa’ya aykiridir. Burada kanun ancak se¢imlerin tam bes yil sonra yapilacagini teyit
eden ve buna uygun hiikiimler 6ngorebilir.

Anahtar Kelimeler: Se¢im, se¢im giinii, se¢imlerin yenilemesi, sabit donemli se¢im, karar yetersayisi.
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The Question of Constitutionality of Determination
of the Parliamentary and Presidential Election Days
by Statutes

Abstract

Elections for the Grand National Assembly of Tiirkiye and the Presidency are held on the same day every
five years according to the first paragraph of Article 77 of the Constitution of 1982. This provision, which
became a part of the Turkish Constitution with the 2017 amendment, provides for fixed-term elections.
Fixed-term elections, which are also found in various constitutional systems, generally refer to elections
dates of which cannot be changed unless it is provided for. As such, the date of fixed-term elections may
only be moved to an earlier date or be postponed in accordance with the rules in the constitution of the
relevant state. In Tiirkiye, elections may be postponed only in the event of war for a period of one year, as
stipulated by the first paragraph of Article 78 of the Constitution. On the other hand, elections may only
be renewed by a decision of the President or by a three-fifths majority of the Grand National Assembly, in
accordance with Article 116 of the Constitution. Therefore, in Turkish law, the rule is that presidential and
Grand National Assembly elections are held every five years on the same day, while the exceptions are the
first paragraph of Article 78 and Article 116 of the Constitution. Considering that exceptions are subject
to narrow interpretation in law, the constitutionality of the third paragraph of Article 3 of the Presidential
Election Law No. 6271 dated 19 January 2012, which provides that the last Sunday before the expiry of the
terms of office of the President and the Grand National Assembly of Tiirkiye is the election day, becomes
questionable. Another similar provision is also found in the second paragraph of Article 6 of the Election
Law of Members of Parliament No. 2839 dated 10 June 1983. However, the first paragraph of Article 77 of
the Constitution stipulates that elections would be held every five years without specifying any exceptions.
The Grand National Assembly of Tiirkiye may only move the elections to an earlier date in accordance with
the procedure set out in Article 116 of the Constitution. This can only be done with a three-fifths majority of
the total number of its members. Before the 2017 amendment, the Constitution did not impose any special
conditions regarding the majority required for the Grand National Assembly to renew its own elections.
However, this rule is no longer in force today. Considering that the rule which allowed the Grand National
Assembly of Tiirkiye to determine the date of its own elections without any special conditions is no longer
valid, it is necessary to prepare laws in line with this new constitutional paradigm and amend or repeal those
that are incompatible. In this context, moving the date of the elections to an earlier date by even one day
with an ordinary law conflicts with the Constitution, since the law can only confirm that elections will be
held exactly five years later and provide rules in accordance with this.

Keywords: Election, election day, renewal of elections, fixed-term elections, majority for decisions.
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Ceza Hukukunda Basit Yargilama Usuli: Adil
Yargilanma Hakk1 A¢isindan Degerlendirme

Dr. Ogr. Uyesi Nurten OZTURK
Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi

Ozet

Basit yargilama usulii, ceza muhakemesinde, yargilamalarin siiratle sonuglandirilmasi ve yargi mercilerinin
is yiikiinlin azaltilmas: hedefi dogrultusunda gelistirilen alternatif usullerden biridir. S6z konusu usul,
Ceza Muhakemesi Kanunu’nun 251. maddesinde 2019 yilinda 7188 sayil1 Kanun ile yapilan degisiklikle
yiiriirliige giren diizenlemeyle hukuk sistemimize kazandirilmistir. Bu usul, belirli nitelikteki suglarda, kamu
davasinin agilmasinin ardindan mahkemece yapilacak 6n degerlendirme sonucunda durugma yapilmaksizin
yazili savunma ve delil sunma esasina dayali olarak hiikiim kurulmasina imkéan tanimaktadir.

Basit yargilama usuliiniin temel hedefi, usul ekonomisini ve yargilamanin makul siirede sonuglandirilmasini
saglamaktir. S6z konusu amagclara ulagsmak {izere kullanilan alternatif usuliin sanigin adil yargilanma
hakkina iliskin giivenceleri nasil etkilediginin de ayrica degerlendirilmesi gerekmektedir. Nitekim sz
konusu usul uygulanmasi agisindan getirilen sartlar dikkate alindiginda, 6zellikle durusmada hazir bulunma
hakk1, miidafiiden yararlanma hakki, delillere erisim ve delil sunma imkani, kararin gerekgeli olmasi ve
hukuki dinlenilme hakki gibi ceza muhakemesi hukukunun ve insan haklarinin temel ilkeleri bakimindan
bazi tartigmalar1 beraberinde getirmektedir. Bununla birlikte usuliin uygulanma esaslarini olusturan yazili
savunma yapmasi i¢in siire verilmesi, hitkme itiraz edebilme imkani ve usule 6zgii indirim gibi uygulamalar,
belirli giivencelerin korundugu yoniinde savlar1 da beraberinde getirmektedir.

Bu ¢alisma kapsaminda, basit yargilama usulii hem normatif yapisi hem de uygulamada ortaya ¢ikan
sonuglar ¢ercevesinde degerlendirilecektir. Tiirkiye’deki uygulama Ornekleri, Yargitay kararlari ve
istatistiksel veriler dikkate aliarak, bu usuliin yarg: pratigindeki yeri ortaya konulacaktir. Ayrica belirtmek
gerekir ki, basit yargilama usuliine iligkin bazi hususlarin Anayasa’ya aykir1 oldugundan bahisle Anayasa
Mahkemesi’ne de iptal basvurularinda bulunulmustur. Anayasa Mahkemesi’nin son karari1 2024 tarihli
olup hitkmiin uygulamadaki durumu ve kaldirilmasiyla yasananlar ele alinacaktir. Bu kapsamda hiikiim
yiriirlige girdikten sonra hitkiimde degisiklige de gidilmistir. Bu degisiklikler de ele alinacaktir. Ayrica,
Avrupa Insan Haklar1 Mahkemesi igtihatlar1 1s181nda adil yargilanma hakkinin kapsami belirlenecek ve s6z
konusu usuliin bu standartlara ne 6lgiide uygunluk gosterdigi incelenecektir. Ozellikle ATHM’in yoklukta
yargilama ve sanigin bizzat dinlenilmeden mahkim edilmesiyle ilgili kararlari, basit yargilama usuliine dair
hukuki degerlendirmeye 6nemli katkilar sunmaktadir.

Sonug olarak bu ¢alismayla basit yargilama usuliiniin ceza muhakemesindeki yerini ve islevini, insan
haklar1 odakli bir perspektiften ele almay1; bu yargilama bigiminin, adil yargilanma hakkinm 6ziine zarar
vermeksizin nasil daha etkili ve hak temelli bir sekilde uygulanabilecegine iliskin oneriler gelistirilmesi
amaclanmaktadir. Bu baglamda, 6zellikle usule iligkin giivencelerin gii¢lendirilmesi, sanigin aydinlatilmig
onaminin aranmasi ve gerekirse miidafii yardiminin zorunlu kilinmasi gibi hususlar tizerinde durulacaktir.
Sempozyum kapsaminda yapilacak sunumda, teorik degerlendirmelerin yani sira uygulamaya dair somut
ornekler de paylasilacaktir.

Anahtar Kelimeler: Basit yargilama usuli, adil yargilanma hakki, makul siire, delil, usul ekonomisi.
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Simplified (Trial) Procedure in Criminal Law: An
Evaluation from the Perspective of the Right to a
Fair Trial

Abstract

One of the alternative procedures developed to ensure the expeditious resolution of criminal proceedings
and to reduce the workload of judicial authorities is the simplified (trial) procedure, which was incorporated
into the Turkish legal system through an amendment introduced by Law No. 7188 in 2019 under Article
251 of the Code of Criminal Procedure. This procedure allows the court to reach a verdict without holding
a hearing, based solely on written submissions and evidence, following a preliminary evaluation after the
initiation of public prosecution, provided that the offence falls within the scope of the designated criteria.

The primary aim of the simplified trial procedure is to promote procedural economy and to ensure that
trials are concluded within a reasonable time. However, it is essential to assess how this method, which
prioritizes efficiency, affects the procedural safeguards associated with the right to a fair trial. In particular,
certain fundamental principles of criminal procedure law and human rights, such as the right to be present at
one’s trial, the right to legal assistance, access to and presentation of evidence, the requirement for reasoned
judgments, and the right to be heard, give rise to various legal debates in the context of this procedure.

Nonetheless, procedural guarantees such as granting the accused a specific period to submit a written
defense, the right to object to the judgment, and sentence reduction specific to this procedure are often cited
as elements that preserve certain safeguards of the right to a fair trial.

Within the scope of this study, the simplified (trial) procedure will be evaluated both in terms of its normative
structure and the practical outcomes observed in its implementation. By examining real-life applications
in Tiirkiye, decisions of the Court of Cassation, and statistical data, the current role of this procedure in
judicial practice will be revealed. It should also be noted that several applications for annulment have
been submitted to the Constitutional Court, alleging that certain aspects of the simplified (trial) procedure
are unconstitutional. The most recent decision of the Constitutional Court, dated 2024, will be addressed,
particularly in terms of its practical implications and the consequences following the annulment of certain
provisions. Amendments made after the initial implementation of the provision will also be taken into
consideration.

In addition, in light of the case law of the European Court of Human Rights (ECtHR), the scope of the
right to a fair trial will be defined, and the degree to which the simplified (trial) procedure aligns with these
standards will be critically assessed. The ECtHR’s judgments regarding trials in absentia and convictions
rendered without personally hearing the accused are particularly significant and offer important legal
insights for evaluating this procedure.

In conclusion, this presentation aims to examine the role and function of the simplified (trial) procedure
in criminal justice from a human rights—oriented perspective. It seeks to develop proposals on how this
procedural model can be implemented more effectively and in a rights-based manner, without undermining
the essence of the right to a fair trial. In this regard, particular emphasis will be placed on strengthening
procedural safeguards, requiring the accused’s informed consent, and, where necessary, making legal
counsel mandatory. In addition to theoretical analysis, the presentation will also include concrete examples
from legal practice.

Keywords: Simplified (trial) procedure, right to a fair trial, reasonable time, evidence, procedural economy.
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Tiirk Ceza Hukuku’nda Cevrenin Korunmasina
Dair Diizenlemelerin Avrupa Birligi Cevre Suglari
Direktifi ile Uyumu

Dr. Ogr. Uyesi Neslihan CAN YAVUZ
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Giinlimiizde kiiresel 1sinma, iklim degisikligi, su kaynaklarinin azalmasi ve ¢evre kirliligi insanligin
kiiresel olarak karsi karsiya kaldigi bir tehdit haline gelmistir. Bu tehdide kars1 ekokirim gibi birtakim
sug tipleri ihdas edilmeye baslanmistir. Bir yandan ¢evre suclarinin ¢ogu zaman siir asan ve Orgiitlii sug
karakterini haiz olmas: diger yandan c¢evrenin korunmasmin cezai yaptirimlarla desteklenmesinin uzun
vadede ¢evresel siirdiiriilebilirlik i¢in bir gereklilik olmasi devletleri ¢evre kirliligine karsi ceza hukuku
araglarina bagvurmaya sevk etmistir. Avrupa Birligi (AB) de 6nce Avrupa Parlamentosu ve Konseyi’nin
2008/99 say1 ve 19 Kasim 2008 tarihli Ceza Hukuku Yoluyla Cevrenin Korunmas1 Hakkinda Direktifi ve
ardindan onu ilga eden 2024/1203 say1 ve 11 Nisan 2024 tarihli Ceza Hukuku Yoluyla Cevrenin Korunmast
Hakkinda Direktifi (Cevre Suclar1 Direktifi) ile ¢evre suclart konusunda ceza hukuku sorumluluguna
iliskin tiye devletler igin bir ¢erceve ¢izmeyi hedeflemistir. Cevre Suglari Direktifi; kimyasal ve florlu
sera gazlarina dair AB mevzuatin ihlali gibi sug tipleri, neticesi sebebiyle agirlagsmis haller, kademeli ceza
sistemi, nispi para cezalari gibi pek ¢ok yenilik ihdas etmistir. Tiirk Ceza Hukuku’nda ise ¢evre suglari
ilk kez “Cevreye Kars1 Suglar” adi altinda 5237 sayili Tiirk Ceza Kanunu (TCK) m. 181-184 arasinda
diizenlenmistir. Ancak bu diizenlemelerin tiizel kisilerin cezai sorumluluguna bagvurulamamasi gibi bazi
yonleriyle AB’nin 2008 tarihli Direktifi ile dahi tam bir uyum saglayamadigi goriilmektedir. Oysa Tiirk
Hukuku’nda da ¢evrenin korunmasinin Anayasa m. 56 uyarinca bir sosyal hak olarak taninmasi ve TCK’da
bir amag olarak zikredilmesi ¢evrenin korunmasi konusundaki daha ileri diizenlemelerin Tiirk Hukuku’na
kazandirilmasi igin bir dayanak teskil etmektedir. Bu ¢alismada 6ncelikle ¢evreye karsi hangi fiillerin sug
haline getirildigi izah edilecek, Cevre Suglar1 Direktifi ve getirdigi yenilikler tanitilacaktir. Ardindan Tiirk
Ceza Hukuku’nun Direktif ile bagdagmayan yonleri ve varsa eksiklikler tespit edilmeye ¢alisilarak ¢oziim
onerilerinde bulunulacaktir.

Anahtar Kelimeler: Cevre suglari, ekokirim, Cevre Suglari Direktifi, siirdiiriilebilirlik, ¢evrenin
kirletilmesi.
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An Assessment of the Compatibility of
Environmental Protection Provisions in Turkish
Criminal Law with the EU Environmental
Crime Directive

Abstract

Nowadays global warming, climate change, scarcity of water sources and environmental pollution pose
a global risk to the humanity. In response to this threat, specific types of crimes such as ecocide have
been begun to incorporated into national legal systems. Both the transnational and organized nature of
these crimes and the necessity on supporting environmental protection with criminal law sanctions for the
sake of long-term sustainability have urged the states to resort criminal law tools to combat this pollution.
The European Union (EU), at this juncture, first adopted annulled Directive 2008/99/EC of the European
Parliament and of the Council of 19 November 2008 on the protection of the environment through criminal
law, subsequently replaced it with the Directive 2024/1203 of the European Parliament and of the Council of
11 April 2024 on the protection of the environment through criminal law (Environmental Crime Directive)
to establish a legal framework regarding criminal liability for environmental crimes within member states.
Environmental Crime Directive introduces several novelties such as breaches of EU laws on chemicals,
fluorinated greenhouse gases, aggravation of penalties in cases of serious harm, harsher penalties and
fines for legal persons calculated based on turnover. In Turkish Criminal Law, environmental crimes were
prescribed for the first time under the title of “Crimes Against Environment in articles 181-184 of Turkish
Criminal Code (TCC) numbered 5237. However, it appears that these provisions, due in part to the absence
of corporate criminal liability, do not fully align even with the standards set by the 2008 version of the
EU Directive. Nevertheless, Turkish law provides a normative basis for more advanced regulations, as
the protection of the environment is recognized as a social right under article 56 of the Constitution, and
is also stated as an objective in the TCC. This study will first explain the rationale behind criminalizing
acts against the environment. It will then present the Environmental Crime Directive and its novelities, and
finally identify the areas where Turkish Criminal Law diverges from the Directive and, where applicable,
propose possible solutions.

Keywords: Environmental crimes, ecocide, Environmental Crime Directive, sustainability, environmental
pollution.
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Halki Yaniltic1 Bilgiyi Alenen Yayma Sugunun
(TCK m. 217/A) Yargisal Yorumu

Ars. Gor. Sevimnur UCUNCU KASIMOGLU
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

13.10.2022 tarih 7418 sayili Kanunla Tiirk Ceza Kanununun (TCK) 217/A maddesi olarak ihdas edilen
“halki yaniltict bilgiyi alenen yayma (dezenformasyon)” sugu, ifade 6zgiirliigiini kisitlamasi, belirlilik
ilkesi, ceza hukukunun son ¢are olmasi ilkesi ile gereklilik ve oOlciiliiliik ilkeleri bakimindan cesitli
tartigmalar1 beraberinde getirmistir. Demokratik tartigma alaninin ve ifade 6zgiirliigiiniin korkutucu sekilde
daraldigina, elestirel medyanin baskilandigina ve uluslararasi yiikiimliiliiklerin yerine getirilmedigine
iliskin Avrupa Birligi miiktesebatina ragmen, ‘somut, belirli ve dngoriilebilir tek unsuru hapis cezasinin
sinir1 olan’ dezenformasyon diizenlemesi, Anayasa Mahkemesince de iptal edilmemistir. Dolayisiyla madde
metnindeki “halk arasinda endise, korku veya panik yaratmak” saikinin, “gercege aykir1 bilgi” kavramimin
ve “kamu barigin1 bozmaya elverislilik” somut tehlikesinin icerigini belirlemek yargi mercilerine kalmstir.

Bu nedenle artik hitkmiin yaklasik tic yillik uygulama siirecinde verilen Bolge Adliye Mahkemesi ve
Yargitay kararlar incelenecektir. Ulasilan kararlarda genel olarak “halk arasinda endise, korku ve panik
yaratmak saikinin varligma iligskin” delil bulunamadigindan beraat karar1 verildigi gézlemlenmektedir.
Ancak asil 6nemli nokta “siddet ve siddet kiskirticiligi icermeyen tiim sdylem ve iceriklerin ifade 6zgiirligii
kapsaminda degerlendirilmesine” yonelik AIHM kararlar1 dikkate alinarak ifade ozgiirliigiiniin genis
yorumlanmasidir. Ayrica paylasimin gergege aykirt oldugu kabul edilse bile belirsiz sayida kisiden olusan
bir kitleyi harekete gegirecek ve bu kitlede korku, panik, endise yaratacak nitelikte bir bilgi olmadigi agik¢a
anlasildigindan failde bu kastin varligini aragtirma asamasina bile ge¢ilmemelidir. Aksi diigiiniildiigiinde
kamu gorevlilerinin sug iddiasini iceren her olayda TCK m. 217/A’ya hiikmedilecektir.

ifade ve basin ozgiirliigii kapsamindaki sdylemlerine ragmen tutuklananlar, ifade 6zgiirliigii ihlalinin
tespitine ragmen yerine getirilmeyen kararlar, belirlilik ilkesinden uzak kanun hiikkmii géz Oniinde
bulunduruldugunda yargi mercilerinin 6zgiirlikler lehine ve “slipheden sanik yararlanir” ilkesi
kapsamindaki yorumlar1 {imit vericidir. Ancak ehveniserin kabul edilmesi yerine gerekliligi ve o6lgtiliiligii
oldukga tartismali olan ve ifade dzgiirliigiinii 6nemli sekilde kisitlayan dezenformasyon diizenlemesinin bir
an evvel ytrtrliikten kaldirilmasi gerekmektedir.

Anahtar Kelimeler: Dezenformasyon, halk: yaniltict bilgiyi alenen yayma, gergege aykir: bilgi, ifade
Ozglirligi, belirlilik.
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Judicial Interpretation of the Crime of Publicly
Disseminating Misleading Information
(TPC Article 217/A)

Abstract

The crime of “publicly disseminating misleading information (disinformation)”, which was introduced
as Article 217/A of the Turkish Penal Code (TPC) by Law No. 7418 dated 13.10.2022, has brought about
various debates in terms of its restriction on freedom of expression, the principle of certainty, the principle
of last resort of criminal law, and the principles of necessity and proportionality. Despite the European
Union acquis on the frightening narrowing of the space for democratic debate and freedom of expression,
the suppression of critical media and the failure to fulfill international obligations, the disinformation
provision, whose only ‘concrete, specific and foreseeable element is the limit of the prison sentence’, has
not been annulled by the Constitutional Court. Therefore, it is up to the judicial authorities to determine
the content of the motive of “creating anxiety, fear or panic among the public”, the concept of “false
information” and the concrete danger of “disrupting public peace”.

For this reason, the decisions of the Regional Court of Justice and the Court of Cassation rendered during
the nearly three-year implementation period of the provision will now be analyzed. In the decisions
reached, it is generally observed that acquittal decisions were issued due to the lack of evidence “regarding
the existence of a motive to cause anxiety, fear and panic among the public”. However, the most important
point is the broad interpretation of freedom of expression by taking into account the ECtHR decisions that
“all discourse and content that does not include violence and incitement to violence should be considered
within the scope of freedom of expression”. In addition, even if it is accepted that the post is untrue, when
it is clearly understood that it is not information that will mobilize a mass of an indefinite number of people
and create fear, panic and anxiety in this mass, the stage of investigating the existence of this intention in
the perpetrator should not even be started. Otherwise, Article 217/A of the TPC will be applied in every case
involving the allegation of a crime by public officials.

Considering the arrests of those who were arrested despite their statements within the scope of freedom of
expression and freedom of the press, the decisions that were not carried out despite the determination of
the violation of freedom of expression, and the legal provision that is far from the principle of certainty,
the comments of the judicial authorities in favor of freedoms and within the scope of the principle of
“the accused benefits from the doubt” are promising. However, instead of accepting the lesser of two
evils, the disinformation regulation, the necessity and proportionality of which is highly controversial and
significantly restricts freedom of expression, should be repealed as soon as possible.

Keywords: Disinformation, public dissemination of misleading information, untruthful information,
freedom of expression, certainty.
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Kolluk Gorevlilerinin Yaka Kameras1 Uygulamasinin Hukuki
Niteligi ve Ceza Muhakemesinde Delil Olarak Kullanilmasi

Ars. Gor. Nisa Yaren OKUMUS
Bolu Abant izzet Baysal Universitesi Hukuk Fakiiltesi

Ozet

Teknolojinin gelisimiyle ceza muhakemesi siireclerinde ¢esitli ara¢ ve yontemlerin kullanimi artmustir.
SEGBIS uygulamasi, maddi ve zamansal kisitlar1 azaltmakla birlikte savunma hakki ve sanigin durugmada
hazir bulunma hakki agisindan elestirilere konu olmaktadir. Teknik araglarla izleme koruma tedbiri gatisi
altinda goriintiileme bilisim sistemlerine (yerlesmis adiyla MOBESE) erisim saglamak suretiyle delil
elde edilmesi, maddi gergegin ortaya ¢ikarilmasinda 6nemli bir rol oynamaktadir ancak kisisel verilerin
korunmasi ve 6zel hayatin gizliligi haklarina miidahale niteligi tasimasi bakimindan Anayasa’nin 13.
maddesi uyarinca kanuni dayanaga ihtiyag duymaktadir.

Kolluk gorevlilerinin yaka kamerasi uygulamasi, bir dnleyici kolluk faaliyeti olarak Tiirkiye’de ilk olarak
2014 yilinda Trafik Sube polis memurlari {izerinden uygulamaya konmustur ve her sene yaka kamerasi
kullanan polis memuru sayist arttirtlmaktadir. Kolluk gorevlilerinin yaka kamerasi uygulamasiyla hem
su¢ siiphesi ortaya ¢ikmadan once idari kolluk faaliyeti yiriitiilmesi esnasinda, hem de sug¢ siliphesinin
arastirildigi adli kolluk faaliyeti esnasinda karsilasilabilmekte ve bu uygulamanin hukuki agidan incelenmesi,
bilhassa vatandasla temas halinde bulunan kolluk gérevlilerin eylemlerinde hesap verebilirlik, seffaflik
ve delil elde etme agisindan 6nem tagimaktadir. Bununla beraber &nleyici kolluk faaliyeti gercevesinde
elde edilen bulgularin su¢ sorusturmasi ya da kovusturmasina konu edilebilmesi hélihazirda tartigmali
bir konu oldugu gibi, yaka kamerasi uygulamasina yonelik mevzuatta agik ve ulagilabilir bir diizenleme
bulunmamaktadir. Uygulamanin Icisleri Bakanligi ve Emniyet Genel Miidiirliigii diizeyinde hazirlanan
genelgelerle yiritiildiigii anlagilmaktadir. Bu durum, temel hak ve ozgiirliiklerin 6ziine dokunan bir
uygulama olmasinin yani sira, hak arama hiirriyeti ve hukuki belirlilik agisindan da sakinca dogurmaktadir.
Zira bireylerin goriintiilerinin hangi kosullarda kaydedilecegi, bu kayitlarin kim tarafindan ne kadar siireyle
ve ne amagla saklanacagi, ceza muhakemesi stirecinde hangi sartlarla delil olarak kullanilabilecegi gibi pek
¢ok kritik konu kanuni diizenlemeden yoksundur. Oysa MOBESE gibi kolluk gorevlilerinin yaka kamerasi
uygulamasi da kisisel verilerin korunmasi ve 6zel hayatin gizliligi haklarinin sinirlanmasina etki edebilecek
yapistyla kanuni diizenleme gerektirmektedir.

Bu c¢alismada kolluk gorevlilerinin yaka kamerasi uygulamasmin ve yaka kamerasindan elde edilen
goriintiilerin hukuki niteligi ele alinacak; bu gorlintiilerin ceza muhakemesinde delil rejimi agisindan
konumu irdelenecektir. Goriintiilerin elde edilme siirecinde kanuna aykirilik bulunup bulunmadigi, yasal
bir dayanak bulunmaksizin elde edilen goriintiilerin hukuka uygun kabul edilip edilemeyecegi ortaya
konmaya c¢alisilacaktir. Caligmanin ikinci bolimiinde ise yaka kamerasi uygulamasina dair karsilagtirmali
hukuk incelemesine yer verilecektir: ABD’de eyalet bazinda farkli diizenlemeler gergevesinde gelismis
uygulama pratiginde hangi hallerde kayit alinabilecegi, saklama siiresi ve kamu erigimi gibi konularin
nasil diizenlendigine deginilecek; Almanya’daki diizenlemelerin her bir eyaletin polis yasasi gercevesinde
kisisel verilerin korunmasi kanunlariyla ortaya konan siki iliskisi incelenecektir. Avrupa Insan Haklar:
Mahkemesi’nin de benzer denetim araglarinin keyfilige agik kullanimina kars1 gelistirdigi ictihatlar dikkate
alindiginda, Tiirkiye’de bu alana iliskin ayrintili, agik ve erisilebilir bir kanuni diizenleme yapilmasi halinde
dikkat edilmesi gereken hususlara yonelik bir ¢erceve cizilmeye c¢aligilacaktir.

Anahtar Kelimeler: Yaka kamerasi, kolluk, hukuka aykir1 delil, kanunilik, 6zel hayatin gizliligi.

61



f—

?’- Birinci Ulus| Rize Hukuk S 25-26 Eyldl
IriNcl uslararasl xlze HuUKuU empozyumu

N pozy 2025

RECEP TAYYIP

ERDOGAN

UNIVERSITESI

The Legal Nature of the Use of Body Cameras
by Law Enforcement Officers and Their Use as
Evidence in Criminal Proceedings

Abstract

With technological advancements, the use of various tools and methods in criminal proceedings has
increased. SEGBIS (sound and video information system), application, while reducing material and time
constraints, has been subject to criticism in terms of the right to defense and the right to be present at the
hearing. Within the scope of the protective measure that is surveillance with technical means, obtaining
evidence by accessing surveillance systems (commonly known as MOBESE) plays an important role in
uncovering the material truth. However, due to its potential to interfere with the protection of personal data
and the right to respect for private and family life, it requires a legal basis in accordance with Article 13 of
the Constitution.

The body camera application for law enforcement officers was first implemented in Turkey in 2014 as
a preventive law enforcement measure by traffic police officers, and the number of police officers using
body cameras has been increasing every year. The body camera application for law enforcement officers
can be encountered both during administrative law enforcement activities carried out before a suspicion of
crime arises and during judicial law enforcement activities in which a suspicion of crime is investigated.
The legal examination of this application is particularly important in terms of accountability, transparency,
and evidence gathering in the actions of law enforcement officers who come into contact with citizens.
However, the use of findings obtained in the context of preventive law enforcement activities in criminal
investigations or prosecutions is already a controversial issue and there is no clear and accessible regulation
in the legislation regarding the body camera application. It appears that the application is being implemented
through circulars prepared at the level of the Ministry of Interior and the General Directorate of Security.
This situation not only constitutes an application that touches on the essence of fundamental rights and
freedoms but also raises concerns regarding the right to legal remedies and legal certainty.

This study will examine the legal nature of the body camera application used by law enforcement officers
and the footages obtained from body cameras; the status of these images in terms of the evidence regime in
criminal proceedings will be examined. The study will seek to determine whether there is any violation of
the law in the process of obtaining the footage and whether footage obtained without a legal basis can be
considered lawful. The second part of the study will include a comparative legal analysis of body camera
applications: In the United States, where there are different regulations at state level, the study will examine
the circumstances under which recordings can be made, the storage period, and public access. In Germany,
the study will examine the close relationship between the regulations and the personal data protection laws
within the framework of each state’s police law. Considering the precedents developed by the European
Court of Human Rights against the arbitrary use of similar surveillance tools, an attempt will be made to
outline the issues that should be taken into account in Turkish law if a detailed, clear, and accessible legal
regulation is to be established in this area.

Keywords: Dody camera, law enforcement officer, illegally obtained evidence, legality, the right to respect
for private and family life.
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Bilirkisilerin Ceza Hukuku Baglaminda
Sorumlulugu

Ars. Gor. Dr. Veysel TOPUZ
Istanbul Medeniyet Universitesi Hukuk Fakiiltesi

Ozet

Bilirkisi ¢oziimii 6zel uzmanlik, teknik ya da mesleki bilgi gerektiren durumlarda, goriis ve kanaatini yazili
veya sozlii sekilde bildirmek {izere bagvurulan gergek kisi ya da 6zel hukuk tiizel kisisini ifade eder.

Bilirkisilik, kokli gecmisi olan ve uzun yillardir uygulanan geleneksel bir kurumdur. Tarih boyunca
uyusmazliklarin ¢dziimiinde, 6zel ve teknik bilgiye sahip kisilerden faydalanilmstir. Bilirkisiler tarafindan
hazirlanan raporlar, mahkemelerin kararlarinda 6nemli bir etkiye sahiptir. Bu nedenle bilirkisilik gorevini
ustlenen kisilerin tarafsiz ve objektif olmasi, bilimsel ve teknik kurallar ¢er¢evesinde, somut kanitlara
dayali raporlar hazirlayarak ilgili merciye sunmast, adil yargilamanin saglanmasi bakimindan biiyiik nem
tagimaktadir.

Bilirkisilik alanindaki reform ihtiyacina cevap vermeyi hedefleyen ve bilirkisilik kurumunu tiim yonleriyle
diizenleyen 03/11/2016 tarih ve 6754 sayili Bilirkisilik Kanunu ile, tilkemizde bu alanda ilk kez miistakil
bir Kanuni diizenleme yapilmistir. Bu Kanun ile bilirkisilerin nitelikleri, egitimi, se¢imi ve denetimine
iliskin usul ve esaslarin belirlenmesi ile bilirkisilik i¢in etkin ve verimli bir kurumsal yap1 olusturulmast
amaglanmaktadir.

Bilirkisi incelemesinin esas amaci, hakim ya da Cumbhuriyet savcisina sahip olmadig1 dzel veya teknik
bilgiyi saglamak, bir bagka ifadeyle onlart hukuki bilgi ve konular disinda kalan alanlarda aydinlatmaktir.
Bu dogrultuda, bilirkisi incelemesi; bir delile ulasma ve elde edilen bu delilden uzmanlik bilgisi araciligiyla
somut olay hakkinda sonu¢ ¢ikarma yontemidir. Oy ve goriisiine bagvurulan bilirkisi, agiklamalar1 ve
sunmus oldugu rapor araciligiyla mahkeme kararinin ortaya ¢ikmasina dogrudan etki edebilecektir.

Bilirkisinin hazirlamis oldugu bilirkisi raporu takdiri bir delil mahiyetinde olsa bile, hakim somut
uyusmazliktaki gerekeeli kararinda bilirkisi raporunu ozellikle tartigmali, raporda sunulan goriisiin aksi
yoniinde karar verecegi bir ihtimalde bu hususu ozellikle gerekgelendirmelidir. Istinaf veya temyiz
incelemesine konu olmus birgok kararda, bilirkisi incelemesine gidildigi halde herhangi bir gerekce
sunmadan raporun aksi yoniinde karar verilmesi veya bu raporun hig tartismaya agilmamasi veya taraflarin
raporaesasli bir itirazi oldugu halde bu itirazlarin dikkate alinmadan karar verilmesi hallerinin adil yargilanma
hakki (silahlarin esitligi/celismeli yargilanma) baglaminda bozma sebebi yapildigi goriilmektedir.

Ceza muhakemesinde bilirkisi raporlarinin bu denli 6nemli olmasinin bir sonucu olarak bilirkisilerin s6z
konusu yiikiimliiliklerini yerine getirmemesi halinde bu eylemlerin hukuki ve/veya cezai yaptirimlarla
karsilasmasi1 s6z konusu olabilecektir. Bilirkisilerin gergege aykiri bilirkisilik yapmasi ve/veya sahte bir
rapor hazirlamasi halinde hangi sug ya da suglardan sorumlu olabilecekleri tartismaya muhtag konulardandir.
Ozellikle basta TCK m. 276’da diizenlenen gergege aykir1 bilirkisilik sucu olmak iizere, resmi belgede
sahtecilik (m. 204) ve gorevi koétilye kullanma suglari (m. 257) gorevinin gereklerine aykiri hareket eden
bilirkisiler hakkinda s6z konusu olabilecek ceza sorumlulugunun dayanagini olusturan sug tipleridir. Bu
suclar arasindaki igtima iligkisinin nasil ¢éziime kavusturulacagi da énemli bir diger konudur. Bilhassa
Yargitay'm “gercege aykiri bilirkisilik yapma sugu” bakimindan ortaya koydugu igtihatlarin 6zellikle
degerlendirilmesi gerekmektedir.
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Biz de ¢alismamizda gorevinin gereklerine aykirt hareket eden bilirkisilerin ceza hukuku sorumlulugunu,
bu suglardan hangi hallerde sorumlu olunacagini ve nihayet sorumlu olunmasi ihtimalinde bu suclar
arasindaki ictima meselesinin nasil ¢dziime kavusturulacagi meselesini degerlendirecegiz.

Anahtar Kelimeler: Bilirkisilik, ceza sorumlulugu, takdiri delil, belgede sahtecilik, gercege aykiri
bilirkisilik yapma.

Liability of Experts in the Context of Criminal Law

Abstract

Expert witness services refer to a natural person or private law entity who is consulted to express their
opinions and views, either verbally or in writing, in situations requiring specialized expertise, technical,
or professional knowledge.Expert witness services are a traditional institution with a deep-rooted history
and have been practiced for many years. Throughout history, individuals with specialized and technical
knowledge have been utilized in dispute resolution. Reports prepared by experts have a significant impact
on court decisions.

The Expert Witness Law No. 6754, dated November 3, 2016, aimed to address the need for reform in the
field of expert witnesses and regulate all aspects of the expert witness institution. This law aims to establish
an effective and efficient institutional structure for expert witnesses by establishing the procedures and
principles regarding the qualifications, training, selection, and supervision of experts.

The primary purpose of expert witness examination is to provide judges or public prosecutors with
specialized or technical knowledge they lack; in other words, to enlighten them on areas beyond legal
knowledge and issues. In this context, expert witness examination is a method of accessing evidence and
drawing conclusions about a specific case using this evidence and expert knowledge. The expert whose
opinion is sought can directly influence the court’s decision through their explanations and the report they
submit.

Even if an expert report prepared by an expert witness constitutes discretionary evidence, the judge must
specifically discuss the expert report in their reasoned decision in the specific case, and if they are likely
to rule contrary to the opinion presented in the report, they must provide specific justifications for this. In
many decisions subject to appeal or cassation, cases where an expert witness is examined but the report
is contradicted without providing any justification, the report is not discussed at all, or the parties have
substantial objections to the report but the decision is rendered without considering these objections are
grounds for reversal within the context of the right to a fair trial (equality of arms/adversarial trial).

As a result of the significant importance of expert reports in criminal proceedings, failure of experts to
fulfill their obligations may result in legal and/or criminal penalties. The crime(s) for which experts may
be held liable if they provide false expert testimony and/or prepare a false report is a matter of debate. The
crime of providing false expert testimony, regulated in Article 276 of the Turkish Penal Code, along with
forgery of official documents (Article 204), and abuse of office (Article 257), are the types of crimes that
form the basis for criminal liability for experts who act contrary to the requirements of their duties. How the
convergence between these crimes will be resolved is another important issue. The precedents established
by the Court of Cassation regarding the “crime of providing false expert testimony” should be specifically
evaluated.

Keywords: Expert witness, criminal liability, discretionary evidence, document forgery, false expert
witness testimony.
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Sosyal Medya Uzerinden Islenen Suclarda Yer
Bakimindan Yetki

Ars. Gor. Unal GENCTURK
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Teknolojinin gelismesiyle birlikte pek ¢ok sug bilisim sistemleri iizerinden islenmeye baslamustir. Ozellikle
sosyal medya araglarmin yaygmlasmas: kisilerin bazi suglari islemelerini kolaylastirmistir. Zira sosyal
medya, geleneksel medyaya nazaran daha rahat ulasilabilen ve kullanicinin kendini anonimlestirmesinin
daha kolay oldugu bir ortam saglamaktadir. Bugiin Facebook, Instagram, X, Youtube gibi sosyal medya
araglari lizerinden pek ¢ok sug islenmektedir. Sosyal medya tizerinden yaygin olarak islenen suglara 6rnek
olarak cinsel taciz (TCK m. 105), tehdit (TCK m. 106), 1srarli takip (TCK m. 123/A), hakaret (TCK m.
125), halki yaniltic1 bilgiyi alenen yayma (TCK m. 217/A) ve Cumhurbaskanima hakaret (TCK m. 299)
suglari verilebilir.

Sosyal medya ilizerinden islenen suglarda sorusturma ve kovusturmanin yapilmasi bakimindan hangi yer
Cumbhuriyet saveisinin ve ceza mahkemesinin yetkili oldugunun belirlenmesi konusunda ¢esitli sorunlar
ortaya ¢ikabilmektedir. Ceza mahkemelerinin ve bu baglamda Cumbhuriyet savciliklarinin yer bakimimdan
yetkisine iliskin kurallara CMK m. 12 ve devami maddelerinde yer verilmistir. Yer bakimindan yetki
konusunda ceza muhakemesindeki temel ilkeye gore, yargilama yetkisi, sugun islendigi yer mahkemesine
aittir. Bu kapsamda kural olarak su¢ olusturan fiilin gerceklestirildigi yer mahkemesi yer bakimindan
yetkili olacaktir. Ana yetki kurali bu olmakla birlikte CMK’da bazi1 6zel yetki kurallaria da yer verilmistir.
Bu yetki kurallart 6zellikle sosyal medya iizerinden islenen suclar bakimindan 6nem arz etmektedir.

CMK m. 12/3’te; “Sug, iilkede yayimlanan bir basili eserle islenmisse yetki, eserin yayim merkezi olan
yer mahkemesine aittir.” hilkkmiine yer verilmistir. Yine CMK m. 12/5’te, sugun gorsel ve isitsel yayin
araciligryla islenmesi durumunda maddenin iiciincti fikrasi hitkmiiniin uygulanacagi belirtilmistir. Bu
noktada sosyal medya araclar1 da gorsel ve isitsel yaymn kapsaminda degerlendirilmelidir. Ancak burada
sosyal medya lizerinden islenen suglarda yaym merkezinin tespiti sorunlu géziikmektedir. Zira basilt bir
eserde yayim merkezini tespit etmek kolayken, sosyal medyada islenen suglarda yayin merkezini tespit
etmek kolay degildir. Yine ayni hiikkme gore gorsel ve isitsel yaymin magdurun yerlesim yerinde veya
oturdugu yerde isitilmis veya goriilmiis olmasi halinde o yer mahkemesinin de yetkilidir.

CMK m.12/6’ya gore, bilisim sistemlerinin ara¢ olarak kullanilmasi suretiyle islenen suglarda magdurun
yerlesim yeri mahkemesi de yetkili olacaktir. Bu hiikiimde ifade edilen “bilisim sistemlerinin ara¢ olarak
kullanilmasi1” ifadesinin sosyal medya araglarini da kapsadigini kabul etmek gerekecektir. Bu hitkkme gére
birden fazla mahkeme yetkili olabilecektir. Ornegin “bilisim sistemlerini (...) kullanarak temas kurmaya
calismak™ 1srarli takip sugunu olusturan hareketlerden biri olarak diizenlenmistir (TCK m.123/A). Bu
kapsamda failin bir sosyal medya araci iizerinden 1srarli takip sucunu islemesi halinde CMK m. 12/6
geregince hem sugun islendigi yer mahkemesi hem de magdurun yerlesim yeri mahkemesi yetkili olacaktir.
Bu baglamda sosyal medya iizerinden islenen suclarda yer bakimindan yetki kurallarini incelemeyi
amaclayan bu ¢aligma, belirtilen kurallara iligskin sorunlu hususlar ortaya koymay1 hedeflemektedir.

Anahtar Kelimeler: Sosyal medya, yer bakiminda yetki, sucun islendigi yer, bilisim sistemi, geleneksel
medya.
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Rationale Loci for Crimes Committed via
Social Media

Abstract

With the development of technology, many crimes have begun to be committed through information
systems. In particular, the widespread use of social media tools has made it easier for individuals to commit
certain crimes. This is because social media provides an environment that is more easily accessible than
traditional media and where users can more easily remain anonymous. Today, many crimes are committed
through social media tools such as Facebook, Instagram, Twitter, and YouTube. Examples of crimes
commonly committed through social media include sexual harassment (TPC Art. 105), threat (TPC Art.
106), and insult (TPC Art. 125).

Various issues may arise regarding the determination of which public prosecutor and criminal court have
jurisdiction over the investigation and prosecution of crimes committed through social media. At this point,
the rules regarding which criminal court has jurisdiction to try a crime are referred to as the rules of venue.
The rules regarding the venue of criminal courts and, in this context, public prosecutors’ offices are set
out in Articles 12 and following of the Turkish Code of Criminal Procedure (TCCP). According to the
fundamental principle of criminal procedure regarding venue, the authority to hear a case belongs to the
court where the crime was committed. In this context, as a general rule, the court where the criminal act
was committed will have venue. While this is the primary rule of venue, the TCCP also contains certain
special rules of venue.

According to Article 12/3 of the TCCP, if the offence is committed through a printed matter published in
the homeland, the competent court is the court of the place where the matter was published. Also, Article
12/5 of the TCCP states that the provisions of the third paragraph of the article shall apply in cases where
the crime is committed through visual and audio broadcasts. At this point, social media tools should also be
considered within the scope of visual and audio broadcasts. However, determining the center of publication
in crimes committed via social media appears problematic. Again, according to the same provision, if the
visual and audio broadcast is heard or seen at the victim’s place of residence or domicile, the court of that
place shall also have jurisdiction.

According to Article 12/6 of the TCCP, in crimes committed by using information systems as a tool, the
court of the victim’s place of residence also has jurisdiction. It must be accepted that the phrase ‘by using
information systems as a tool’ in this provision also covers social media tools. According to this provision,
more than one court may have jurisdiction. This study, which aims to examine the rules of venue based
on location in crimes committed through social media, seeks to identify problematic issues related to the
specified rules.

Keywords: Social media, venue, place of offence, information system, traditional media.
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Dini Inan¢ ve Duygularin Istismar Edilmesi
Suretiyle Dolandiricilik Sugu

Kiibra KOC
ndnii Universitesi Sosyal Bilimler Enstitiisti Kamu Hukuku Yiiksek Lisans Ogrencisi,
2. Dénem Hakim ve Savei Yardimeist

Ozet

Bu tebligin konusu, 5237 sayili Tiirk Ceza Kanunu’nun (TCK) 158. maddesinin 1. fikrasinin (a) bendinde
diizenlenen, dini inan¢ ve duygularm istismar1 suretiyle dolandiricilik sugunun incelenmesidir. S6z konusu
hiikiim, dolandiricilik sugunun icra sathasinda magdurun dini inan¢ ve duygularinin haksiz bir menfaat
elde etme amaciyla kotiiye kullanilmasini, sugu nitelikli hale getiren bir unsur olarak diizenlemektedir. Bu
diizenleme, 765 sayili miilga TCK’da yer almamakla birlikte, modern ceza hukukumuzda bireylerin dini
degerlerine duyulan sayginin bir yansimasi olarak ilk kez 5237 sayili Kanun ile ihdas edilmistir.

Sugun olusabilmesi i¢in temel sart, magdurun dini inan¢ ve duygularinin aldatma araci olarak kullanilmasi
ve bu yolla haksiz bir menfaatin saglanmasidir. Failin eylemi, magdurun dine olan bagliligindan veya
baskalarina yardim etme gibi manevi duygularindan yararlanarak hileli davranislar sergilemesi seklinde
tezahiir eder. Bu kapsamda, istismar edilen dini inancin veya mezhebin ilahi bir din olup olmadigi ya da
hangi dine ait oldugu 6nem arz etmemektedir. Yargitay’in yerlesik ictihadina gore, fitre, zekat veya hayir
isleri (cami, cemevi, kilise yapimi gibi) bahanesiyle para toplanmasi gibi eylemler, bu nitelikli halin tipik
orneklerini olugturmaktadir.

Tebligin odaklandigi bir diger 6nemli husus ise, hileli eylemin dini ritiiellerle bir karsiliginin bulunup
bulunmadigi meselesidir. Yargitay’in ilk donem kararlarinda bu bagmn varligi aranirken, Yargitay Ceza
Genel Kurulu'nun sonraki kararlari, bu yaklasimi daha genisleterek falcilik, biiyiiciilik, medyumluk ve
muska bozma gibi, dini temeli bulunmayan ancak magdurun dini duygularin suistimal eden eylemleri
de nitelikli hal kapsaminda degerlendirmistir. Bu ictihat degisikligi, kanun koyucunun amacimin, dini
inancin formel bir ritiielde karsiligini aramak yerine, magdurun manevi diinyasinin korunmasi oldugunu
vurgulamaktadir.

Bu ¢ergevede, teblig, ilk olarak dolandiricilik ve hile kavramlarini genel hatlariyla izah edecek, ardindan
s6z konusu nitelikli halin unsurlarini sug irdeleme metoduyla inceleyecektir. Son olarak, Yargitay’in giincel
ictihatlar1 ve doktrindeki goriisler 1s181nda dini inang ve duygularin istismari sugu detayli bir sekilde analiz
edilecektir.

Anahtar Kelimeler: Muskacilik, din ve inang, hile, istismar, biyiiciiliik.
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Offence of Fraud by Exploitation of Religious
Beliefs and Feelings

Abstract

The subject of this communiqué is the examination of the crime of fraud by exploiting religious beliefs
and sentiments, regulated in Article 158, Paragraph 1, Subparagraph (a) of the Turkish Penal Code No.
5237. This provision stipulates that the exploitation of the victim’s religious beliefs and sentiments for the
purpose of gaining an unjust advantage during the execution phase of the crime of fraud is a qualifying
element of the crime. While this provision was not included in the repealed Turkish Penal Code No. 765,
it was first introduced with Law No. 5237 as a reflection of the respect for individuals’ religious values in
our modern criminal law.

The fundamental condition for the crime to occur is the use of the victim’s religious beliefs and sentiments
as a means of deception and the achievement of an unjust advantage through this means. The perpetrator’s
actions manifest as fraudulent behavior by taking advantage of the victim’s devotion to religion or spiritual
feelings such as helping others. In this context, whether the exploited religious belief or sect is a divine
religion or which religion it belongs to is irrelevant. According to the established jurisprudence of the Court
of Cassation, actions such as collecting money under the pretext of alms, zakat, or charitable works (such
as the construction of mosques, cemevis, and churches) constitute typical examples of this qualified form.

Another important issue focused on the Communiqué is whether the fraudulent act has a corresponding
religious ritual. While the Court of Cassation’s initial decisions required the existence of this connection,
later decisions of the Court of Cassation’s General Assembly of Criminal Chambers expanded this approach,
considering acts such as fortune-telling, witchcraft, mediumship, and amulet-spoiling, which lack a
religious basis but exploit the victim’s religious feelings, as qualified forms. This change in jurisprudence
emphasizes that the legislator’s aim is to protect the victim’s spiritual world, rather than seeking a formal
ritual equivalent for religious belief.

Within this framework, the Communiqué will first explain the concepts of fraud and deception in general
terms, and then examine the elements of this qualified form using the criminal analysis method. Finally, the
crime of exploitation of religious beliefs and feelings will be analyzed in detail in the light of the current
jurisprudence of the Supreme Court and the opinions in the doctrine.

Keywords: Amuletism, religion and belief, deception, abuse, witchcraft.
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Danistayin Giincel Ictihatlar1 Isiginda Kamu
Gorevlilerinin Sosyal Medya Kullanimi
ve Disiplin Hukuku

Dr. Ogr. Uyesi Biisra AKDOGAN
Trabzon Universitesi Hukuk Fakiiltesi

Ozet

Sosyal medyanin toplumsal hayatin hemen her alanina niifuz etmesiyle birlikte, kamu hizmeti anlayisinda
da onemli doniisiimler yasanmaktadir. Bu doniisiim, yalnizca kamu hizmetinin sunum bi¢imini degil,
ayn1 zamanda kamu gorevlilerinin gorevlerini yerine getirirken sergiledikleri davraniglarin denetimini de
etkilemektedir. Sosyal medya platformlari, kullanim amaglar1 ve baglamina goére hem 6zel iletisim aract
hem de kitle iletisim araci islevi gorebilmektedir. Bu baglamda kamu gorevlilerinin gergeklestirdikleri
paylasimlar, dogrudan gorevle iligkili olmasalar dahi, kamu gorevlisi statiisiiniin gerektirdigi mesleki ve
ahlaki yiiktimliilikler agisindan degerlendirilmekte ve disiplin sorumluluguna yol agabilmektedir.

657 Sayili Devlet Memurlar1 Kanunu’nda yer alan bazi disiplin suglar, 6zellikle deviet memuru vakarina
yakismayan tutum ve davranig (m. 125/A-e), hizmet disinda devlet memurunun giiven ve irtibatini sarsacak
nitelikte davranis (m. 125/B-d), memurluk sifati ile bagdasmayacak derecede yiiz kizartici ve utang verici
hareketlerde bulunmak (m. 125/E-g) gibi fiiller, kamu gorevlisinin gorev alant disindaki sosyal medya
paylasimlarina da disiplin cezasi uygulanmasina temel teskil edebilmektedir. Bu durum, ozellikle ifade
ozgiirliigii ve 6zel hayatin gizliligi gibi Anayasa’nin giivence altina aldig1 kisi hak ve hiirriyetleri ile catisma
potansiyeli tasimaktadir. Dolayisiyla, kamu gorevlilerinin sosyal medya iizerinden gerceklestirdikleri
paylasimlarin hangi smirlar i¢inde disiplin yaptirimlarma konu olabilecegi hem mevzuat hem de yargi
ictihatlari agisindan 6nemli bir tartismaya agilmaktadir.

Ayrica, kamu hizmetinin dogas1 geregi bazi gérev gruplarinda (6rnegin silahli kuvvetler mensuplari,
ogretmenler, din gorevlileri vb.) goérevin niteligine bagli olarak sosyal medya paylagimlarinin
degerlendirilmesinde farkli kriterler 6ne ¢ikmaktadir. Bu gruplara mensup kamu gorevlilerinin
gorevlerinden kaynaklanan 6zel sorumluluklari, sosyal medya paylagimlarinin degerlendirilmesinde daha
kati standartlarin uygulanmasina neden olabilmektedir.

Bu c¢alisma kapsaminda, Danistayin sosyal medya paylasimlart {izerine olusturdugu giincel ictihatlar
analiz edilerek, kamu gorevlilerinin paylagimlarinin hangi kosullarda disiplin yaptirimlarina konu oldugu,
idari yargi organlarinin bu tiir olaylarda uyguladigi degerlendirme kriterleri ve sosyal medya iizerinden
islenen fiillerin disiplin hukukunda yeni bir uygulama alani olusturup olusturmadig ele alinacaktir. Mevcut
mevzuatta sosyal medya paylasimlarina 6zel olarak atifta bulunan bir diizenleme bulunmamakta; bu tiir
uyusmazliklar, mevcut disiplin hiikiimlerinin yorumlanmasina dayanilarak karara baglanmaktadir. Ancak
yargt kararlar1 incelendiginde, bu konuda tutarli ve istikrarlt bir igtihadin gelismedigi gézlemlenmektedir.
Ornegin, bazi kararlarda kamu gérevlisinin siyasi, ideolojik veya toplumsal hassasiyet tagtyan paylagimlari,
baska bir kosul gozetilmeksizin dogrudan disiplin cezasina konu tutulurken, benzer icerikli diger bazi
kararlarda paylasimin herkese agik olup olmadigi, mesai saatleri iginde yapilip yapilmadigi, kamu
gorevlisinin etki alanmn genisligi, ilgili sosyal medya hesabinin gergek sahibinin kim oldugunun somut
delillerle tespiti, paylasimin ifade 6zgiirliigii veya 6zel hayatin gizliligi gibi Anayasal haklarmn sinirlarini agip
asmadig1 gibi nispeten daha dengeli ve bireysel haklara duyarl: degerlendirme kriterleri 6ne ¢ikmaktadir.
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Bu bildiride yukarida belirtilen meseleler Danistay kararlari lizerinden orneklerle irdelenerek kamu
gorevlilerinin sosyal medya kullanimina iliskin disiplin sorumlulugunun, idare hukukunun temel ilke
ve prensipleri ve Anayasa’nin kisi hak ve hiirriyetleri ile ilgili diizenlemeleri 1s18inda nasil bir denge
kurulmasi gerektigi tartigilacaktir. Amag, kamu gorevlilerinin statiistiniin gerektirdigi sorumluluklar ile kisi
hak ve hiirriyetlerinin korunmasi arasinda adil ve tutarli bir degerlendirme gergevesinin olusmasina katki
saglamaktir.

Anahtar Kelimeler: Sosyal medya, kamu gorevlileri, disiplin hukuku, ifade 6zgiirliigli, 6zel hayatin
korunmasi.

Social Media Use by Public Officials under
Disciplinary Law: An Examination of the Council of
State’s Current Case Law

Abstract

In an era where social media has permeated nearly every aspect of social life, the very concept of public
service is undergoing a profound transformation. This shift impacts not only how public services are
delivered but also how the conduct of public employees is overseen. Social media platforms, depending
on their context, can serve as both private communication tools and mass media outlets. Consequently, a
public official’s social media posts, even if unrelated to their duties, are now being evaluated based on the
professional and ethical obligations of their status, which can lead to disciplinary action.

Certain disciplinary offenses outlined in Turkey’s Civil Servants Law (Law No. 657) can be used as grounds
for penalizing public employees for their social media activity outside of work. These include “conduct
unbecoming of a civil servant’s dignity,” “behavior outside of service that undermines trust and rapport,”
and “engaging in disgraceful acts incompatible with civil servant status.” This creates a potential conflict
with constitutional rights like freedom of expression and the right to privacy, sparking a significant debate
over the limits of disciplinary sanctions for public officials’ social media use.

The nature of certain public service roles—such as those in the armed forces, teaching, or religious
service—may lead to the application of stricter standards. The specific responsibilities of these positions
can result in a more stringent evaluation of their social media posts.

This study analyzes recent precedents set by the Turkish Council of State concerning social media posts.
It investigates the conditions under which public employees’ posts are subject to disciplinary sanctions,
the evaluation criteria used by administrative courts, and whether social media actions constitute a new
area of disciplinary law. While current legislation doesn’t specifically address social media, these disputes
are resolved through the interpretation of existing disciplinary provisions. However, an analysis of court
decisions reveals that a consistent judicial precedent has not yet been established.

Some decisions impose disciplinary penalties on public employees for politically or socially sensitive posts
without considering other factors. Yet, other decisions on similar content use more nuanced criteria. They
evaluate whether the post was public, made during working hours, the extent of the employee’s influence,
and whether the post overstepped the boundaries of constitutional rights.
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This paper will use examples from Council of State decisions to discuss the crucial balance that must
be struck between a public employee’s disciplinary responsibilities regarding social media and the
fundamental principles of administrative law and individual rights. The ultimate goal is to contribute to a
fair and consistent framework that protects both the responsibilities of public officials and their personal
rights and freedoms.

Keywords: Social media, public officials, disciplinary law, freedom of expression, protection of private
life.
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Yapay Zeka ile Olusturulan Verilerin Idari Yargida
Delil Olarak Kullanilabilirligi

Ars. Gor. Ozlem KARAL SANLI
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Veriler araciligiyla insan benzeri kararlar alabilen, problemlere ¢dziim iiretebilme kabiliyetine sahip
olabilen yapay zeka teknolojisi, gliniimiizde hayatin her alaninda etkisini gosterdigi gibi hukuk alaninda da
kendine 6nemli bir yer edinmektedir. Yapay zekanin hukuk alanindaki etkileri, her yoniiyle irdelenmekte ve
halihazirda var olan ve oldukga yakin bir gelecekte de ortaya ¢ikacagi diistiniilen sonuglari iizerine caligmalar
yapilmaktadir. idare hukuku ve idari yargilama hukuku alanlarinda da yapay zekadan yararlamlmakta ve
daha fazla ne yonde yararlanilabilecegine iliskin 6ngoériiler ve bunun sinirlart gibi hususlar iizerinde de
tartisilmaktadir.

Idari yargilamada yapay zekanm etki alanlarindan biri de ispat ve delile iliskindir. Bu kapsamda yapay
zeka tarafindan olusturulan iceriklerin idari yargida delil ve ispat araci olarak gliindeme gelmesi ii¢ sekilde
miimkiin olabilir:

1) Yapay zekadan idarenin karar alma siireglerinde, idarenin kamu hizmeti ve kolluk gibi faaliyet
alanlarinda yararlanilmas: giindemdedir ve buna iliskin bir hukuki rejim arayisinin oldugu sdylenebilir.
Yapay zeka araglarindan, bu minvalde yararlanilmasiyla birlikte giindeme gelen ve {izerinde durulmasi
gereken bir konu da yapay zekadan edinilen veya yapay zeka tarafindan olusturulan verilere dayanilarak
tesis edilen idari islem ve eylemlerin yargisal denetimidir. Idarenin bu sekildeki hukuki tasarruflarina kars:
acilan iptal ve tam yargi davalarinda idarenin, hukuka uygunlugunu da ortaya koymak igin tesis ettigi
isleminin dayanagini olusturan bilgi ve belgeleri mahkemeye sunmasi gerekmektedir. Bu kapsamda yapay
zeka verilerini delil olarak sunmasi halinde bunlarin delil niteliginin degerlendirilmesi gerekir.

2) Idari yargilama hukukunda re’sen arastirma ilkesi gecerli oldugundan mahkeme, uyusmazligin ¢oziimiinde
taraflarin sundugu bilgi ve belgelerle bagli olmayip, onlarla yetinmeyip, davaya konu idari islemin ya
da eylemin hukuka uygunlugunu kendisi, herhangi bir talep olmaksizin kendiliginden arastirabilir. Bu
kapsamda mahkemenin de bilirkisi, uzman goriisii gibi ispat araci olarak yapay zekadan yararlanmasi s6z
konusu olabilir.

3) Son olarak yapay zeka ile olusturulan delil, davaci taraf tarafindan, idari islem veya eylemin hukuka
aykirthigini ispatlamak amaciyla mahkemeye sunulabilir. Diger hallerde de miimkiin olmakla birlikte
ozellikle bu segenekte, deepfake olarak da ifade edilen manipiile edilmis sahte igeriklerin mahkemeye delil
olarak sunulmasi da giindeme gelebilir.

Calismada idari yargida mahkemelerin, onlerine gelen bu kapsamdaki delilleri hangi kriterler ¢ercevesinde
degerlendirebilecegi, delil serbestisi ilkesi de dikkate alinarak irdelenecektir. S6z konusu verilerin delil
niteligi ele aliacak ve 1 Agustos 2024 tarihinde yiiriirliige giren Avrupa Birligi Yapay Zeka Yasasindaki
diizenlemeler ¢ergevesinde de degerlendirilecektir.

Anahtar Kelimeler: Yapay zeka, yapay zeka tarafindan olusturulmus kanit, ispat, delil, idari yargilama
hukuku.
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The Admissibility of Data Generated by Artificial
Intelligence as Evidence in Administrative
Jurisdiction

Abstract

Artificial intelligence technology, which can make human-like decisions through data and has the ability to
generate solutions to problems, has established an important place for itself in the field of law, as it has in
every area of life today. The effects of artificial intelligence in the field of law are being examined from all
aspects, and research is being conducted on the results that currently exist and are expected to emerge in the
near future. Artificial intelligence is also being utilised in the fields of administrative law and administrative
jurisdiction, and discussions are ongoing regarding the potential for further utilisation and its limitations.

One area of influence of artificial intelligence in administrative jurisdiction is related to evidence and proof.
In this context, data generated by artificial intelligence can be used as evidence and proof in administrative
jurisdiction in three ways:

1) The use of artificial intelligence in the decision-making processes of the administration and in areas of
activity such as public services and law enforcement is on the agenda, and it can be said that there is a need
for a legal regime in this regard. Another issue that has come to the fore with the use of artificial intelligence
tools and that needs to be addressed is the judicial review of administrative acts and actions based on data
obtained from or generated by artificial intelligence. In annulment and full remedy actions brought against
such legal decisions of the administration, the administration must submit to the court the information and
documents forming the basis of its decision in order to demonstrate its legality. In this context, if artificial
intelligence data as evidence is submitted, its evidentiary value must be assessed.

2) Since the principle of ex officio examination is valid in administrative litigation law, the court is not
bound by the information and documents submitted by the parties in resolving the case, and may, without
any request, examine the legality of the administrative act or action that is the subject of the case on its own
initiative. In this context, the court may also use artificial intelligence as a means of proof, such as expert
opinion or expert testimony.

3) Finally, evidence generated by artificial intelligence may be submitted to the court by the plaintiff to
prove the illegality of the administrative act or action. While this is possible in other cases as well, in this
option in particular, the submission of manipulated fake content, also known as deepfakes, as evidence to
the court may also come into question.

In this study, the criteria that courts in administrative jurisdictions may use to evaluate such evidence will
be examined, taking into account the principle of freedom of evidence. The evidentiary characteristics of
the data in question will be discussed and evaluated in the context of the provisions of the European Union
Artificial Intelligence Act, which entered into force on 1 August 2024.

Keywords: Artificial intelligence, Al-genereted evidence, proof, evidence, administrative judicial law.
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Sinir Dis1 Etme Islemi ve Yargisal Denetimi

Ars. Gor. Fuat EVSEN
Marmara Universitesi Sosyal Bilimler Enstitiisii

Ozet

Devletler -6zellikle de idare- politikalarmi olustururken cesitli araglardan yararlanmaktadir. Insan
kaynagi, askeri ve ekonomik gii¢ gibi araclarin yani sira hukuk da bu siirecte kullanilan araglardan biri
olabilmektedir. Kabul etmek gerekir ki hukuk, siyasetten ari bir alan degildir. Yasama organinin (TBMM)
kanun koyucu sifatin1 haiz olmasi ve siyasilerden olusmasi, siyaset aygitinin hukukun tesekkiiliindeki kritik
etkisini gostermesi bakimimdan dikkate degerdir. Ancak hukukun olusumundaki siyaset etkisi, hukukun
aragsallagsmasini gerektirmemektedir. Bu noktada ince bir sinir s6z konusu olmaktadir: Hukukun hukuk
kurallari igerisinde kalmasi ile siyaset i¢in aragsallagtirilmasi arasindaki sinir.

Son yillarda artan go¢ sonucu Tiirkiye, transit iilke konumundan hedef {ilke konumuna gelmistir. Bu
noktada yabancilar ile idarenin kars1 karstya geldikleri ve idari yargida siklikla uyusmazlik konusu olan
husus, sinir disi etme islemleridir. Baska bir deyisle; son yillarda hukukun politika araci olarak en ¢ok
kullanildig1 ve ayni1 zamanda tartisildig: alanlarindan biri, yabancilarin sinir dis1 edilmesidir. Bu bildiride,
6458 sayili Yabancilar ve Uluslararasi Koruma Kanunu’nda Yabancilar baslikli ikinci Kisim Dérdiincii
Boéliimde diizenlenen “Sinir Dis1 Etme” konusu incelenecektir. Bu yapilirken bir idari islem olan ve yargisal
denetimi idari yargida yapilan sinir dis1 etme islemlerinin- normalde ele alinmasi gerektigi halde ¢ok¢a
ilgilenilmeyen- idare hukuku boyutuyla da ele alinmas1 amaglanmaktadir.

Bildiride oOncelikle sinir digi etme isleminin ulusal ve uluslararast mevzuat ve literatiirdeki tanimi/
diizenlenis sekli verilecektir. Daha sonra sinir digi etme isleminin alinma usulleri, hangi yabancilar hakkinda
alinacag1 ve hangi yabancilarin sinir dist etme islemlerinden muaf olacag: belirtilecektir. Sonrasinda sinir
dis1 etme isleminin icrasi sirasinda uygulanan terke davet, idari gézetim veya idari gézetime alternatif
yiiktimliiliiklerin usulleri anlatilacaktir. Bildirinin son kisminda bu islemlere karsi yargisal basvuru yollari
ile mahkeme kararlarma yanstyan boyutu ele almacakti. AIHM ve AYM’nin ¢alisma kapsamina giren
kararlarina da deginilecektir. Ayrica bu islemlerinin egemenlik haklariyla baglantili boyutuna deginilecektir.
Bu kapsamda islemlerin yarg: kararlarinda Hiikiimet Tasarrufu/ Yiiriitme Islemleri seklinde yansidigt
donemden giiniimiize degin olan siireci de islenecektir.

Sinir dis1 etme islemi, 6ncesi ve sonrasiyla bir islemler biitiiniinii olusturmaktadir. Ozellikle bu islemler
biitiiniinde 6nemli goriilen islemlere iliskin bilgiler de paylasilmaya ¢alisilacaktir. Bunun yani sira 6zel dava
a¢ma siiresine ve usuliine sahip sinir dig1 etme islemlerinin yargisal denetimi, ilk derece mahkemelerinde
kesin olarak karara baglanmaktadir. Bu kararlar, yayimlanmamaktadir. Bildirinin 6zgiin taraflarindan biri
de kullanilacak kararlarin birgogunun yayimlanmamig kararlardan olugmasidir.

Bildirinin son kisminda ise sinir digt etme islemlerine iligkin yasanilan sikintilar ile smir dis1 islemlerinin bir
politika araci olarak kullanilmasi konusu ele anilmistir. Sonug olarak sinir dist etme islemlerinin bir hukuk
siijesi olarak ele alinmasi fikri ile idarenin takdir yetkisini igeren bu iglemlerin hukuk sinirlari igerisinde
kalmas gerektigi belirtilmistir. Boylece, kamu diizeninin korunmasi baglaminda tesis edilen sinir dis1 etme
islemlerinde kullanilan idarenin takdir yetkisinin sinirlarinin belirlenmesi noktasinda, mahkeme igtihatlari
yardimiyla, katki saglanmas1 hedeflenmektedir.

Anahtar Kelimeler: Sinir dis1 etme iglemi, idarenin takdir yetkisi, yabancilar, goc, siyaset.

75



f—

? Birini Ulus| Rize Hukuk S 25-26 EylUl
IriNcl uslararasl Rlze fuku empozyumu
N pozy 2025

RECEP TAYYIiP
ERDOGAN
UNIVERSITESI

Deportation Orders and Judicial Review

Abstract

States -especially the administration- utilize various tools in making their policies. In addition to tools
such as human resources, military and economic power, law can also be one of the tools used in this
process. It must be admitted that law is not independent from politics. The fact that the legislative assembly
(“TBMM?”) is the law-making and is composed of politicians is noteworthy in terms of demonstrating the
critical influence of the political apparatus on the formation of law. However, the political influence in the
making of law does not entail the instrumentalization of law. There is a fine line at this point: Between
keeping the law within the rules of law and instrumentalizing it for politics.

Tirkiye has become a destination country from its position as a transit country as a result of the increasing
migration in recent years. At this point, the issue that confronts foreigners and the administration, and is
frequently the subject of disputes in administrative proceedings, is deportation. In other words, deportation
of foreigners is one of the areas in which law has been used as a policy tool and at the same time discussed the
most in recent years. In this presentation, the subject of “Deportation” will be examined by administrative
law dimension.

The presentation will focus on the definition/regulation of deportation orders in national and international
legislation and literature. Then the procedures of deportation, which foreigners are subject to deportation
orders and which foreigners are exempt from deportation orders will be specified. Also the procedures
of invitation to leave, administrative detention and alternative to administrative detention will talk. At the
end of presentation, the judicial remedies against deportation orders , as well as the dimensions reflected
in court decisions, will explain. In addition, the dimension of these orders in relation to sovereignty rights
will be mentioned.

Deportation orders involve a whole set of procedures before and after the deportation. In particular, we
will try to share information on the transactions that are deemed important in this set of procedures. In
addition, the judicial review of deportation orders, which have a special litigation period and procedure, is
conclusively decided by the trial courts. These decisions are not published. One of the unique aspects of this
paper is that most of the decisions to be used are unpublished.

In the last part of the presentation, the problems experienced in deportation orders and the use of deportation
orders as a policy tool are discussed. As a result, it is stated that deportation orders should be considered as
a subject of law and that these orders, which involve the discretionary power of the administration, should
remain within the boundaries of the law. Thus, it is aimed to contribute to the determination of the limits of
the discretionary power of the administration used in deportation orders in the context of the protection of
public order, with the help of court case law.

Keywords: Deportation order, administrative discretion, foreigners, migration, politics.
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Idare Hukukunda Yesil Yapay Zeka Ilkesi:
Dijital Doniistim Siirecinde Cevresel
Strdirtlebilirligin Glivencesi

Ars. Gor. Dr. Rukiye KAHYA
Siileyman Demirel Universitesi Hukuk Fakiiltesi

Ozet

Yapay zeka (YZ) sistemlerinin ¢evresel etkisi teknik temelli bir konu olmanin 6tesinde hukuki ve kamusal
bir mesele haline de gelmistir. YZ sistemlerinin kamu hizmetlerinde kullanilmasinin faydalari ve riskleri
farkli iist basliklarda tartisilmis olmakla birlikte ¢evresel yiikiinii 6nlemeye yonelik diizenlemelere iliskin
gereklilikler oncelikli olarak ele alinmamaktadir. Oysa dijital doniistimiin hiz kazandig1 giiniimiizde,
yapay zekanin ¢evresel siirdiiriilebilirlik ekseninde degerlendirilmesi, kamu hukukunun ve 6zellikle idare
hukukunun giindeminde daha fazla yer bulmalidir.

Avrupa Birligi’nin 2024 yilinda kabul ettigi Yapay Zeka Yasasi’nda (EU Al Act) YZ sistemlerinin sera
gaz1 ayak izinin aciklanmasi, cevresel zararlara yol acabilecek YZ sistemlerinin saglayicilarmin yetkili
kurumlara bildirilmesi gibi seffaflik mekanizmalar1 Ongoriilmekte, Dijital Yesil Sertifika sistemine
YZ sistemlerinin de entegre edilmesi Onerilmekte, bu dogrultuda ¢evreye zarar verme potansiyeli olan
sistemlerin Onleyici olarak yasaklanabilecegi bir ¢cerceve dngoriilmektedir. Bu da demek oluyor ki ¢evreye
zararlt YZ sistemlerine izin verilmemesi ve “Yesil Yapay Zeka” sistemlerinin benimsenmesi kamu yarari
ilkesi ¢ercevesinde bir zorunluluk olarak ele alinmalidir. Zira dijital doniisiim bir zorunluluk olmakla
birlikte iklim degisikliginin azaltilmas1 da ayni1 dl¢iide zorunluluk arz etmektedir.

Bu baglamda idarenin planlama faaliyetleri, ¢evresel siirdiiriilebilirlik bakimindan artan bir rol
oynamaktadir. Cumhurbaskanligi Dijital Doniisim Ofisi Baskanligi ile Sanayi ve Teknoloji Bakanligi is
birliginde ve ilgili tiim paydaslarin etkin katilimiyla hazirlanan ve yapay zeka alaninda ilk ulusal strateji
belgesi olan “Ulusal Yapay Zeka Stratejisi 2021-2025” eylem planinda ¢evresel siirdiiriilebilirlik ifadesi
dogrudan gegmemektedir. Ancak YZ ilkeleri siralanirken 6lgiiliiliik ilkesi baglaminda YZ sistemlerinin
insan, ¢evre veya biyolojik ekosisteme zarar verme ihtimaline karsi yeterli risk analizi yapilmasi ve zararin
onlenmesi i¢in gerekli onlemlerin alinmasi zorunlulugu yer almaktadir.

Calismada idarenin sorumlulugu ¢evresel siirdiiriilebilirligi 6nceleyerek tartisilmakta, idarenin yapay zeka
sistemlerini yalnizca verimlilik ve etkinlik agisindan degil, ekolojik ayak izi ve karbon salinimi gibi ¢evresel
kriterler dogrultusunda da degerlendirmesi gerektigi savunulmakta, bu baglamda yesil yapay zekanin
anayasal ¢evre hakki ve siirdiriilebilir kalkinma ilkesiyle iliskilendirilerek idare hukukunda benimsenmesi
ve yesil yapay zeka ilkesinin idare hukukunda sistematik olarak yer bulmasi 6nerilmektedir.

Anahtar Kelimeler: Yesil yapay zeka, dijital doniisiim, siirdiiriilebilirlik, kamu yarar1, idarenin sorumlulugu.
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The Principle of Green Artificial Intelligence in
Administrative Law: A Guarantee for Environmental
Sustainability in the Digital Transformation Process

Abstract

The environmental impact of artificial intelligence (AI) systems has evolved beyond a purely technical
matter to become a legal and public issue. While the benefits and risks of using Al systems in public
services have been discussed under various headings, the regulatory requirements aimed at preventing
their environmental burden have not been sufficiently prioritized. In today’s rapidly advancing digital
transformation, evaluating Al through the lens of environmental sustainability should occupy a more
prominent place on the agenda of public law, particularly administrative law.

The European Union’s Artificial Intelligence Act, adopted in 2024, introduces transparency mechanisms
such as mandatory disclosure of greenhouse gas emissions of Al systems and notification of environmentally
harmful systems to competent authorities. The integration of Al systems into the Digital Green Certificate
framework is also proposed, which could lead to a regulatory environment where systems with high
environmental impact are preemptively banned. This implies that refusing permission for environmentally
harmful Al systems and promoting “Green Artificial Intelligence” must be treated as a necessity under the
principle of public interest. While digital transformation is indeed an imperative, so too is the mitigation
of climate change.

In this context, administrative planning activities are playing an increasingly significant role in promoting
environmental sustainability. In Turkey’s first national strategy document on Al, The National Artificial
Intelligence Strategy 2021-2025, prepared by the Presidential Digital Transformation Office and the
Ministry of Industry and Technology in cooperation with relevant stakeholders, the term “environmental
sustainability” is not explicitly mentioned. However, within the listed principles of Al, the principle
of proportionality is interpreted to require sufficient risk analysis for potential harm to humans, the
environment, or the biological ecosystem, and mandates necessary measures to prevent such harm.

This study discusses the responsibilities of public administration from an environmental sustainability
perspective. It argues that public authorities should evaluate Al systems not only in terms of efficiency and
effectiveness but also based on environmental criteria such as ecological footprint and carbon emissions. In
this regard, it is proposed that the principle of green artificial intelligence be adopted within administrative
law, and systematically incorporated in alignment with the constitutional right to a healthy environment and
the principle of sustainable development.

Keywords: Green artificial intelligence, digital transformation, sustainability, public interest, administrative
responsibility.
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Risk Analizi ve Yoklama Sonucunda Miikellefiyet
Kaydmin Re’sen Terkini Isleminin Masumiyet
Karinesi A¢isindan Degerlendirilmesi

Dr. Ogr. Uyesi Mevliit UZUNONER
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Teknolojinin hizli ilerleyisinin bir sonucu olarak dijitallesme siireci ve bu siirecin temel getirilerinden biri
olan yapay zeka kullanimi gerek devletler gerekse bireyler agisindan is ve islemlerin yiiriitiilmesi noktasinda
ticari hayatin vazgecilmez bir unsuru haline gelmistir. Bu siirece diger kamu kurum ve kuruluslar gibi vergi
idaresi de hizli bir bigimde uyum saglamustir. Ozellikle kayit dis1 ekonominin ortaya ¢ikardigi olumsuz
sonuglarla miicadele, etkin bir vergi denetimi, vergi kayip ve kacaginin engellenmesi, vergilendirme
siirecinin hukuka uygun ve hizli bir bi¢imde gergeklestirilmesi gibi amaglarla vergi denetimlerinde
yapay zekadan faydalanmaktadir. Bu husus Tiirk vergi idaresinin yayinladig1 birgok rapor ve planda dile
getirilmektedir. Ornegin, Vergi Denetim Kurulu Baskanhigi’nin yayinladigi 2024 yili faaliyet raporunda,
Vergi Denetim Kurulu Baskanligi Risk Analiz Sistemi aracilifiyla ihbarlar, bazi raporlar, projeler, eylem
planlari, kamu kurumlarindan gelen yazilar ve hatta medya takip calismalarindan elde edilen verilerin
analiz edilmesi sonucunda miikelleflerin incelemeye sevk edildigi acik¢a vurgulanmaktadir. Dolayisiyla
yapay zeka kullanilarak gerceklestirilen risk analiz ¢alismalar1 vergi denetim siireci agisindan bir baglangi¢
noktasi teskil ettigi ortadadir. Bu durumun bir diger 6rnegini Vergi Usul Kanunu’nun 160/A maddesi
hiikmii olusturmaktadir. Hiikiim dogrultusunda, risk analizine bagl olarak yapilan yoklama sonucunda
miikellefiyet kayd1 re’sen terkin edilebilmektedir.

Calismada oncelikle Vergi Denetim Kurulu Baskanligi ve Risk Analizi Genel Midiirligii tarafindan
yaymlanan giincel faaliyet raporlarindan hareketle vergi idaresinin kullandigi yapay zeka sistemleri
hakkinda bilgi verilecektir. Sonrasinda ise Vergi Usul Kanunu’nun 160/A maddesinin uygulama siireci
aciklanacaktir. Nihayet, anilan hiikiim kapsaminda gerceklestirilen re’sen terkin isleminin masumiyet
karinesi karsisindaki konumu ele almacaktir. Masumiyet karinesi, adil yargilanma hakki ¢ergevesinde
temini zorunlu ilkelerden biri olan ve Anayasa’nin 38. maddesinin 4. fikrasinda “Sug¢lulugu hiikkmen sabit
oluncaya kadar, kimse suglu sayilamaz.” seklinde diizenlenmistir. Vergi Usul Kanunu’nun 160/A maddesinin
2. fikrasinda ise miikellefiyet kaydmin yeniden tesisi miikellefiyet kaydinin re’sen terkin edildigine dair
tebligin yapilmasindan itibaren Vergi Usul Kanunu’nun 153/A maddesinin 1. fikrasinda yer alan asgari
teminat tutarindan az olmamak {izere, sahte belge diizenleme riskinin yiiksek oldugu donemlerde diizenlenen
belgelerde yer alan toplam tutarin %10’u tutarinda ayn1 maddede belirtilen tiirde teminat verilmesi ve tiim
vergi bor¢larinin ddenmesi sartina baglanmistir. Bu hususlar géz dniinde bulunduruldugunda, sug isledigi
hiikkmen sabit olmayan bir miikellefin, Vergi Usul Kanunu’nun 359. maddesinde belirtilen sahte belge
diizenleme sugunu iglemis gibi degerlendirilmesinin, masumiyet karinesinin ihlali anlamina gelebilecegi
vurgulanmaktadir.

Anahtar Kelimeler: Yapay zeka, vergi denetimi, masumiyet karinesi, re’sen terkin, yoklama.
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Evalution of the Ex Officio Termination of Taxpayer
Registration Based on Risk Analysis and Audit
Results in Terms of the Presumption of Innocence

Abstract

As a result of rapid technological advances, the digitalization process and the use of artificial intelligence,
which are fundamental outcomes of this process, have become an indispensable part of life for both
governments and individuals in terms of conducting business transactions. Like other public institutions
and organizations, the tax administration has also quickly adapted to this process. Artificial intelligence
is used in tax audits for purposes such as combating the negative consequences of the informal economy,
effective tax control, preventing tax losses and evasion, and ensuring that the taxation process is carried out
lawfully and expeditiously. This issue is mentioned in many reports and plans published by the Turkish tax
administration. For example, the 2024 activity report published by the Tax Audit Board clearly emphasizes
that taxpayers are referred for investigation as a result of analyzing data obtained from reports, projects,
action plans, letters from public institutions, and media monitoring activities through the Tax Audit Board’s
Risk Analysis System. Therefore, it is clear that risk analysis studies conducted using artificial intelligence
constitute a starting point for the tax audit process. Another example of this situation is provided by the
provision of Article 160/A of the Tax Procedure Law. In accordance with this provision, tax registration
may be canceled ex officio as a result of an inspection conducted based on risk analysis.

The study will first provide information on the artificial intelligence systems used by the tax administration,
based on the latest activity reports published by the Tax Audit Board and the General Directorate of Risk
Analysis. Subsequently, the implementation process of Article 160/A of the Tax Procedure Law will be
explained. Finally, the position of the ex officio cancellation procedure carried out within the scope of
the aforementioned provision about the presumption of innocence will be discussed. The presumption of
innocence is one of the principles that must be ensured within the framework of the right to a fair trial and
is regulated in the fourth paragraph of Article 38 of the Constitution as follows: “No one shall be considered
guilty until their guilt is established by a final judgment.” Under Article 160/A, Paragraph 2 of the Tax
Procedure Law, the re-establishment of tax registration is subject to the following conditions: the payment
of all tax debts. Considering these points, it is emphasized that treating a taxpayer whose guilt has not been
established as if they had committed the crime of using forged documents as specified in Article 359 of the
Tax Procedure Law could constitute a violation of the presumption of innocence.

Keywords: Artificial intelligence, tax audit, presumption of mnocence, ex officio cancellation, inspection.
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Strdiirtilebilir Kalkinma ve Sosyal Haklarin
Hizmetinde Bir Arag: Vergi Mekanizmasi

Ars. Gor. Dr. Giilseren AYDIN
Istanbul Beykent Universitesi Hukuk Fakiiltesi

Ozet

Siirdiirtilebilirlik kavrami, ¢evresel ve toplumsal krizlerin odaginda yer alan ¢ok boyutlu bir kavram
olarak, kiiresel hukuk ve ekonomi literatiiriinde daha fazla 6nem kazanmaktadir. Modern devletler,
yalnizca ekonomik biiylimeyi gerceklestirmeyi degil; ¢evresel koruma, sosyal adalet ve toplumsal refahi
esas alan kalkinma stratejileri de gelistirmekle yiikiimlidiir. S6z konusu yaklagim, “Birlesmis Milletler’in
2030 Giindemi” dogrultusunda belirlenen “17 Siirdiiriilebilir Kalkinma Amaci (SKA)” ile somutlagsmistir.
Bu amaglar, ¢agdas kamu politikalarina yon veren biitiinciil kalkinma vizyonu sunmakta olup, etkin ve
oOlgtilebilir araglar yoluyla hayata gegirilebilir. Tam da bu noktada, vergilendirme sistemleri, siirdiirtilebilir
kalkinma hedeflerine ulagmada en 6nemli politika araclarindan biri olarak dne ¢ikmaktadir.

Vergiler, kamu harcamalarini finanse etmenin yaninda ayni zamanda gelir dagilimini diizenleyerek
sosyal esitsizlikleri azaltan ve temel haklara erisimi kolaylastiran sosyal politika araglaridir. Ancak
vergi politikalarinin siirdiiriilebilir kalkinmadaki stratejik rolii ¢ogu zaman goz ardi edilmektedir. Oysa
vergilendirme hem SKA finansmaninda hem de anayasal diizeyde giivence altina alinmis sosyal haklarin
korunmasinda kritik bir 6neme sahiptir. Egitim, saglik, sosyal giivenlik gibi temel haklarin etkin bigimde
hayata gegcirilmesi, stirdiiriilebilir ve adil bir vergi sistemi ile dogrudan iliskilidir.

Vergilendirmenin ii¢ temel islevi — biitgesel, yeniden dagitimci ve diizenleyici — anayasal sosyal haklar
ile dogrudan baglantilidir. Biitcesel islev, devletin anayasal sosyal haklari yerine getirebilmesi igin gerekli
mali kaynagin saglanmasini ifade etmektedir. Anayasa’nin 2. ve 5. maddelerinde yer alan sosyal devlet
ilkesi uyarinca, insan onuruna yarasir yasam kosullarinin saglanmasi, etkin ve siirdiiriilebilir bir vergi
sistemiyle miimkiindiir.

Yeniden dagitimer islev, gelir ve servet esitsizliklerinin azaltilmasini hedeflemektedir. Artan oranli gelir
vergisi gibi araglar, yiiksek gelir gruplarindan daha fazla vergi almarak diisiik gelir gruplarinin sosyal
haklara erigiminin desteklenmesini saglamaktadir. Bu yoniiyle, s6z konusu islev hem SKA 1 (Yoksulluga
Son) hem SKA 10 (Esitsizliklerin Azaltilmas1) hedeflerine hem de anayasal esitlik ve sosyal adalet ilkelerine
katki1 sunmaktadir.

Vergilendirmenin ekstrafiskal amaglarinin temelini olusturan diizenleyici islev ise toplumda arzu edilen
sosyal ve ¢evresel davraniglarin tesvik edilmesini saglamaktadir. Karbon, ¢evre, tiitiin ve seker vergileri;
¢evre ve saglik haklarin giiglendirilmesine katkida bulunurken, SKA 3 (Saglikli Bireyler) ve SKA 13
(iklim Eylemi) gibi hedeflerin gerceklestirilmesine de hizmet etmektedir.

Bu ¢ercevede, vergi politikalarmin yalnizca mali kaynak yaratma araci olarak degil, siirdiiriilebilir
kalkinma hedeflerini gerceklestirmeye hizmet eden stratejik bir unsur olarak tasarlanmasi gerekmektedir.
Siirdiiriilebilir kalkinma ruhunu, merkezine alan biitiinciil bir vergi sistemi, hem ilgili amaglara yonelik
uluslararas1 taahhiitlerin yerine getirilmesini kolaylagtirir hem de anayasal giivence altindaki sosyal
haklarm korunmasi ve gelistirilmesi i¢in gerekli mali ve kurumsal altyapiy1 saglar. Dolayistyla vergilerin
ekstrafiskal amaglart siirdiiriilebilir kalkinmay1 desteklemekte etkin bir sekilde kullanilabilir.

82



— )

? Birinci Ulus| Rize Hukuk S 25-26 EylUl
IriNcCl uslararasl rlize Huku empozyumu

N pozy 2025

Zira sosyal devlet anlayisi, bireylerin egitim, saglik, sosyal giivenlik ve barinma gibi temel haklara erigimini
giivence altina almay1 hedeflemektedir. Bu haklarin yalnizca anayasal diizeyde taninmasi yeterli olmayip,
uygulamada da hayata gecirilebilmesi icin giiclii, adil ve siirdiiriilebilir bir vergi sistemi gerekmektedir. Bu
calismada siirdiiriilebilir kalkinmay1 ve sosyal haklar1 degerlendiren ve esas alan vergi sistemlerinin nasil
oldugu ve nasil olmasi gerektigi iizerine analiz yapilmaya ¢alisilacaktir.

Anahtar Kelimeler: Siirdiriilebilir kalkinma, vergilendirme, sosyal haklar, vergi politikalari, anayasal
sosyal devlet.

A Tool in the Service of Sustainable Development
and Social Rights: Tax Mechanism

Abstract

The concept of sustainability, a multidimensional concept at the heart of environmental and social crises, is
gaining increasing prominence in global law and economics literature. Modern states are obligated not only
to achieve economic growth but also to develop development strategies based on environmental protection,
social justice, and social well-being. This approach is embodied in the “17 Sustainable Development Goals
(SDGs)” determined in line with the “2030 Agenda of the United Nations.” These goals offer a holistic
development vision that guides contemporary public policies and can be implemented through effective and
measurable tools. It is precisely at this point that taxation systems stand out as one of the most important
policy tools for achieving sustainable development goals.

Taxes are social policy tools that not only finance public expenditures but also regulate income distribution,
reducing social inequalities and facilitating access to fundamental rights. However, the strategic role of tax
policies in sustainable development is often overlooked. Yet, taxation is critical both in financing SDGs and
in protecting constitutionally guaranteed social rights. The effective implementation of fundamental rights
such as education, healthcare, and social security is directly related to a sustainable and fair tax system.

The three fundamental functions of taxation—budgetary, redistributive, and regulatory—are directly linked
to constitutional social rights. The budgetary function refers to the provision of the necessary financial
resources for the state to fulfill constitutional social rights. In accordance with the principle of the social
state enshrined in Articles 2 and 5 of the Constitution, ensuring decent living conditions is possible through
an effective and sustainable tax system.

The redistributive function aims to reduce income and wealth inequalities. Instruments such as progressive
income taxes allow lower-income groups to access social rights by imposing higher taxes on higher-
income groups. In this respect, this function contributes to both SDG 1 (No Poverty) and SDG 10 (Reduced
Inequalities), as well as the constitutional principles of equality and social justice.

The regulatory function, which underlies the extra-fiscal purposes of taxation, ensures that desirable social
and environmental behaviors are encouraged in society. Carbon, environmental, tobacco, and sugar taxes
contribute to strengthening environmental and health rights, while also serving the achievement of targets
such as SDG 3 (Healthy Individuals) and SDG 13 (Climate Action).

In this context, tax policies should be designed not only as a means of generating financial resources, but
also as a strategic element serving to achieve sustainable development goals. A holistic tax system centered
on the spirit of sustainable development not only facilitates the fulfillment of international commitments
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for these objectives but also provides the necessary financial and institutional infrastructure to protect
and develop constitutionally guaranteed social rights. Therefore, the extra-fiscal purposes of taxes can be
effectively used to support sustainable development. The social state approach aims to ensure individuals’
access to fundamental rights such as education, healthcare, social security, and housing. Simply recognizing
these rights at the constitutional level is not sufficient; a strong, fair, and sustainable tax system is required
for their implementation in practice. This study will analyze how tax systems that evaluate and prioritize
sustainable development and social rights are, and should be.

Keywords: Sustainable development, taxation, social rights, fiscal policy, social state.
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Emlak Vergisinde Siirdurilebilirlik Kriteri Olarak
Enerj1 Kimlik Belgesinin Kullanimi

Ars. Gor. Enes INCEL
Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi

Ozet

Vergi sisteminin temel islevlerinden biri kamu giderlerinin finansmani igin gerekli olan geliri temin etmek
olsa da vergilemenin mali olmayan amaglari da giiniimiizde giderek daha fazla 6nem kazanmaktadir.
Bu mali olmayan amaglardan biri de g¢evre politikalarinin vergiler yoluyla desteklenmesidir. Cevre
politikalar1 bakimindan vergiler, ¢cevreye zararli faaliyetleri caydirma veya g¢evre dostu tercihleri tegvik
etme amacini tagimaktadir. Vergiler bakimindan tesvik ya da yaptirimlar yoluyla daha siirdiiriilebilir bir
yapilagsma bi¢iminin, daha diisiik karbon saliminin veya enerji verimliliginin desteklenmesi miimkiindiir.
Bu gergevede, 6zellikle binalar iizerinden alinan emlak vergileri bakimindan gevresel etkileri gézeten bir
vergilendirme yaklagim: benimsenmesi miimkiindiir. Bir enerji verimliligi gostergesi olan Enerji Kimlik
Belgesi verilerinin emlak vergisinde matrahin belirlenmesi asamasinda dikkate alinmasi, ¢evre dostu
politikalarin vergisel araglarla desteklenmesine yonelik somut bir 6neri niteligi tasimaktadir.

5627 sayili “Enerji Verimliligi Kanunu” ve “Binalarda Enerji Performanst Yonetmeligi” ile getirilen
Enerji Kimlik Belgesi uygulamasi, binalarin enerji performansini belgeleyen ve siniflandiran teknik bir
diizenlemedir. Enerji Kimlik Belgesi; yapmin yalitim durumu, yillik enerji tiiketimi, 1sitma ve sogutma
sistemlerinin verimliligi ve CO- salim degerleri esas aliarak A’dan G’ye kadar bir enerji sinifi belirlenmesini
saglar. Yeni yapilan binalar i¢in ruhsat ve kullanim izni siirecinde zorunlu olan bu belge, mevcut binalar
bakimindan ise satis ve kiralama iglemleri sirasinda ibraz edilmesi gereken bir unsurdur. Enerji Kimlik
Belgesi’nin mevcut uygulamasi yalnizca yapi ruhsati ve gayrimenkul alim/satim siirecinde teknik bir kosul
olmakta; buna karsin higbir vergi boyutu icermemektedir. Oysa enerji smifi diisiik binalarin, ¢evreye
daha fazla zarar vermelerine ve yiiksek enerji tiikketimine yol agmalarina ragmen, enerji agisindan verimli
binalarla ayn1 miktarda emlak vergisine tabi tutulmalari, hem gevresel etki hem de vergi esitligi ve adaleti
acisindan dikkate alinmasi gereken 6nemli bir durumdur. Enerji verimliliginin siirdiiriilebilir sehirlesme ve
iklim degisikligiyle miicadele kapsaminda giderek daha fazla 6neme sahip oldugu diisiiniildiiglinde emlak
vergisinde bina vergileri bakimmdan matrahin belirlenmesinde enerji kimlik belgesi verilerinin dikkate
alinmasi, ¢evresel ve mali agidan daha adil bir sistemin kurulmasina katki saglayacaktir.

Calismada Enerji Kimlik Belgesi’nin islevi ve 1319 sayili Emlak Vergisi Kanunu’nda bina vergisinin
matrahimin belirlenmesinde Enerji Kimlik Belgesi’nin bir kriter olarak kullanilmasinin siirdiiriilebilir
kalkinma hedefleri dogrultusunda saglayabilecegi faydalar tizerinde durulacaktir. Bu hususta, s6z konusu
diizenlemenin baslica etki ve sonuglarindan biri bireylerin satin alma davranislarini yonlendirmek ve daha
bilingli tercihler yapmalarini saglamak olacaktir. Ayrica, diisiik enerji sinifina sahip binalarin ¢evreye daha
fazla zarar verdikleri ve yiiksek enerji tiiketimine yol agtiklart hususunda bireysel ve toplumsal farkindalik
olusturulmasina katkida bulunulacaktir. Bunun yani sira, Enerji Kimlik Belgesi’nin bir kriter olarak
kullanilmasiyla, yalnizca binanin fiziki yap1 6zellikleri esas almarak matrahi belirlenen mevcut emlak
vergisi daha anlamli ve gevresel hedeflerle uyumlu hale getirilecektir.

Anahtar Kelimeler: Enerji kimlik belgesi, emlak vergisi, ¢evre, siirdiiriilebilirlik, enerji verimliligi.
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Utilizing the Energy Performance Certificate as a
Sustainability Criterion in Property Taxation

Abstract

While one of the primary functions of a tax system is to generate the revenue necessary to finance public
expenditures, non-fiscal objectives of taxation are gaining increasing importance in contemporary legal and
policy frameworks. Among these non-fiscal objectives is the support of environmental policies through tax
instruments. In the context of environmental policy, taxes serve the purpose of deterring environmentally
harmful activities and encouraging environmentally friendly practices. Through incentives or sanctions
in taxation, it is possible to promote more sustainable urban development, reduce carbon emissions, and
enhance energy efficiency. Accordingly, in the realm of property taxes—particularly those levied on
buildings—a taxation approach that incorporates environmental impacts can be adopted.

Considering data from the Energy Performance Certificate (EPC)—a key indicator of energy efficiency—
in the assessment of the tax base in property taxation represents a concrete proposal for supporting
environmentally oriented policies through fiscal means. Introduced by Law No. 5627 on Energy Efficiency
and the Regulation on the Energy Performance of Buildings, the EPC is a technical document that certifies
and classifies the energy performance of buildings. Based on factors such as insulation quality, annual
energy consumption, the efficiency of heating and cooling systems, and CO: emissions, the EPC assigns
buildings an energy class ranging from A to G. While obtaining an EPC is mandatory for new constructions
during the permitting and occupancy processes, it is also required for existing buildings during sale or rental
transactions.

Currently, the EPC functions solely as a technical requirement within building permits and real estate
transactions and carries no tax implications. However, the fact that buildings with poor energy performance
are subject to the same property tax as energy-efficient ones—despite their higher energy consumption
and greater environmental impact—raises significant concerns in terms of environmental consequences,
tax equity, and fairness. Given the growing significance of energy efficiency in the context of sustainable
urbanization and climate change mitigation, incorporating EPC data into the determination of the tax
base for building-related property taxes would contribute to the establishment of a more equitable and
environmentally sensitive taxation system.

The study will focus on the function of the Energy Performance Certificate (EPC) and the potential benefits
of using it as a criterion in determining the tax base for building taxation under the Property Tax Law No.
1319, in line with the objectives of sustainable development. In this regard, one of the primary effects and
outcomes of such a regulation would be to influence individuals’ purchasing behavior and encourage them
to make more informed choices. Moreover, it would contribute to raising both individual and societal
awareness of the fact that buildings with lower energy classes cause greater environmental harm and lead
to higher energy consumption. In addition, by incorporating the EPC as a criterion, the existing property
tax—currently assessed solely on the basis of the physical characteristics of the building—would gain
greater significance and become more compatible with environmental objectives.

Keywords: Energy performance certificate, property tax, environment, sustainability, energy efficiency.
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Avrupa Birligi Cevre Politikas1 Kapsaminda
Vergilendirme

Ars. Gor. Sude SONMEZ
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Ozet

Cevre; tiim canli varliklari, cansiz varliklari ve bunlarin birbiriyle olan etkilesimleri ile fiziksel, kimyasal,
biyolojik ve toplumsal faktorleri kapsamaktadir. Dengenin bozulmasi ise ¢evre sorunlarina yol agmaktadir.
Cevre sorunlarinin merkezinde, insanin sanayilesme, niifus artisi ve teknolojik gelismeler gibi temel
faktorlerle doga tizerinde gergeklestirdigi asirt miidahaleler yer almaktadir. Cevre sorunlarinin giindeme
gelmeye baslanmasi 20. yiizyilin ikinci yarisina rastlamakta; ayni sekilde cevre ile ekonomi arasindaki
iliskinin net bir sekilde ortaya konulmasi da yine bu donemde ger¢eklesmektedir. Bu kapsamda ¢evrenin
mali politikalarla iligkilendirilmesi sonucunda ¢evre vergileri ortaya ¢ikmistir.

Tim diinya da oldugu gibi Avrupa Birligi’'nde de yasanan ¢evre sorunlarina karsi duyarsiz kalinmamis ve
ekonomi ile ¢evre arasindaki baglanti stirdiirtilmistiir. Avrupa Birligi’nde uygulanan ¢evre vergileri, gevre
politikalarinin hayata gecirilebilmesi igin kullanilan 6nemli bir mali arag olarak karsimiza ¢ikmaktadir. Ayni
zamanda gevre vergileri; ¢evre lizerinde olumsuz etkilere sahip mal ve hizmetlerin maliyetlerini artirmakta,
daha iyi bir ¢evre yaratmak amaciyla insan davraniglarinin ve tilketim kaliplarinin degistirilmesinde 6nemli
bir tesvik islevi gormektedir. 2002 yilinda yiiriirliige giren Avrupa Birligi 6. Cevresel Eylem Plani’nda ve
Lizbon Stratejisi’'nde, siirdiiriilebilir ekonomik biiyiime ve yenilik¢i bir ekonomi yaratmanin temelinde
¢evre vergilerinin dnemli bir yere sahip oldugu 6zellikle vurgulanmaktadir.

Avrupa Birligi ¢evre politikalart kapsaminda benimsenmis olan ilkeler, Avrupa Birligi’nin Caligma Usuliine
iliskin Antlasma’nin 191. maddesinin 2. fikrasinda Birligin ortak cevre politikasinin dayandigi temel
ilkeler olarak karsimiza ¢ikmaktadir. Bununla birlikte, Avrupa Birligi ¢evre politikasina esas olugturan
ilkeler yalnizca bunlarla smirli olmayip, ayrica entegrasyon ilkesinin de Birligin ¢evre politikasina temel
olusturdugunu belirtmek gerekmektedir.

Bu ¢galisma kapsaminda Avrupa Birligi ¢evre vergileri ilke ve politikalar1 incelenmektedir. Oncelikle gevre
politikalarinin gelisimi ele alinmis, ardindan ilkelere yer verilmistir. S6z konusu ilkeler genel ve soyut
nitelikteki diizenlemeler oldugundan {iye iilkelerde dogrudan gecerlilikleri bulunmamaktadir. Bu nedenle
ilkeler, Birlik organlarinin ikincil hukuk niteligindeki tasarruflar1 veya Birligin yargi organlarinin verecegi
kararlar ile somutlagarak iiye tilkelerde gecerli hale gelmektedir. Bu baglamda ilkeler incelenirken, Birlige
tiye iilkelerde uygulanan ¢evre vergilerinden 6rneklere de yer verilerek soz konusu vergilerin ilkeler ile
baglantisina iligkin degerlendirmelerde bulunulmustur.

Anahtar Kelimeler: Cevre, cevre kirliligi, gevre vergileri, Avrupa Birligi, ¢evre politikalari.
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Taxation Within the Scope of the European Union
Environmental Policy

Abstract

The environment encompasses all living and non-living entities, their mutual interactions, and the
physical, chemical, biological, and social factors surrounding them. The disruption of this balance leads
to environmental problems. At the core of these problems lie excessive human interventions in nature,
driven by industrialization, population growth, and technological developments. The emergence of
environmental issues as a matter of international concern, as well as the recognition of the relationship
between the environment and the economy, dates back to the second half of the 20th century. In this context,
the association of environmental matters with fiscal policies gave rise to environmental taxes.

The European Union has also not remained indifferent to global environmental problems and has
maintained the link between the economy and the environment. Environmental taxes implemented within
the EU constitute a significant fiscal tool for the realization of environmental policies. These taxes not
only increase the costs of goods and services that negatively impact the environment but also serve as an
important incentive to promote behavioral changes and alter consumption patterns with the aim of fostering
a better environment. The Sixth Environmental Action Programme of the European Union, which entered
into force in 2002, as well as the Lisbon Strategy, emphasize that environmental taxes play a crucial role in
achieving sustainable economic growth and building an innovative economy.

The principles underlying EU environmental policies are laid down in Article 191(2) of the Treaty on
the Functioning of the European Union (TFEU) as the foundation of the Union’s common environmental
policy. However, these principles are not limited to those provisions; the principle of integration also
constitutes a fundamental element of EU environmental policy.

Within the scope of this study, the environmental taxes, principles, and policies of the European Union
are examined. First, the development of environmental policies is addressed, followed by an analysis of
the relevant principles. Since these principles are of a general and abstract nature, they do not have direct
applicability within the member states. Therefore, they become effective through the secondary legislation
adopted by the Union’s institutions or the decisions rendered by its judicial bodies. In this context, while
examining the principles, examples of environmental taxes implemented in the member states are also
provided, and evaluations are made regarding the relationship between these taxes and the principles.

Keywords: Environment, environmental pollution, environmental taxation, European Union, environmental
policies.
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Tabiatin Icad1 ve Insan Haklarinin Dayanagi
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Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Tabiat, sosyal ve hukuki bir referans kaynagi olarak, ilk kez Antik Yunan’da kullanilmistir. Bu ayn1 zamanda
tabii hukukcu soylemin dogdugu andir. Bununla birlikte tabiatin bu baglamda kullanimi tabiatin nesnel
bir sekilde kesfedildigi anlamima gelmemektedir. Tabiat, hukuki bir referans olarak sunuldugu ve gergek
tabiattan ayrildig1 olciide bir icat eyleminin konusunu olusturur. Antikiteden giiniimiize tabii hukukgu
diistincedeki cesitliligin nedeni budur. Tabiat kavrami, genel gecer bir tanimi yapilamadig1 6lciide, farkl
zaman ve mekanlarda ¢ok farkli igeriklerle donatilmig ve digsal bir standart olarak mesruluk kaynagina
doniismiistiir. Tabiatin sosyal, hukuki ve bir o kadar da spekiilatif bu kullanimina ilk bagvuranlar ise
sofistler olmustur. Sofistlere gore gelenek ve otoriteyi temsil eden ve hali hazirda var olan insan yapimi
hukuk (nomos) tabii degildir ve yerini bireysel 6zgiirliigii ve goreceligi salik veren tabii hukuka (physikos
nomos) birakmalidir. Platon ise ayni tabiat kavramini geleneksel otoritenin mesrulastirilmasi igin kullanmis
ve tabiata bambagka bir normatif igerik yiiklemistir. Platon’dan sonra tabiatla hukuk arasinda farkli iligkiler
kurularak birbirinden ¢ok farkl: tabii hukuk anlayislari ortaya atilmistir. Orta Cag’da ise tabiat Tanri’nin
bir yaratis1 olarak kabul edilmis ve tabii hukuk tanrisal hukuka doniismiistiir. Goriildiigii gibi tabiat,
cagristirdig1 anlamlarin 6tesinde, igi bos bir belirleyendir ve farkli normatif igerikler yiiklenerek ¢ok farkli
diistincelerin mesruluk standardi olarak kullanilabilir. Klasik tabii hukukeu diisiincenin aksine modern tabii
hukukgular agkin ve digsal olan Tanr ve tabiat kavramlari yerine insan tabiati kavramini merkeze almislar
ve bu kavrami insan haklarinin dayanagi olarak kullanmiglardir. Basta Locke olmak iizere bu diigiiniirler,
insanlarmn ortak bir tabiata sahip olduklarmi ileri sirmiisler ve bu nedenle tiim insanlarin tabii olarak
sahip olduklar1 birtakim evrensel haklarinin oldugunu kabul etmislerdir. Bu haklar tabii olduklar 6l¢iide
dogustan kazanilan, dokunulmaz ve vazgecilmez haklardir. Bununla birlikte evrensel oldugu iddia edilen
insan tabiatinin ne oldugu konusunda modern diisiiniirler arasinda bile bir konsensus yoktur. Modernitenin
gelisim siireci bize gostermistir ki, klasik tabii hukuktaki tabiat kavramina benzer bir sekilde, insan tabiati
kavrami da bir kesif ya da agiga ¢ikarma eylemi olmaktan 6te bir icat ya da yaratidir. Her seyden once
ortak insan tabiatini ortaya ¢ikartmak i¢in bagvurulan tabiat halinin kendisi bir varsayimdir ve bir varsayim
oldugu 6l¢iide kuramcidan kuramciya ¢ok farkli tabiat hali betimlemeleri yapilmistir. Bu farkli tabiat hali
betimlemeleri ayn1 zamanda tabiat halinden toplum haline tagiacak tabii haklarin neler oldugu sorusuna
da farkli cevaplar verilmesine neden olmustur. Dahasi, Hobbes’ta goriildiigli gibi, evrensel insan tabiati
varsayimina insan haklarini yok etmek i¢in de bagvurulabilir. Bu ¢alismada, modernitenin baslarinda baz
diistiniirler tarafindan insan haklarinin dayanag olarak ortaya atilan insan tabiat1 sdyleminin gercek insan
tabiat1 ile bir iligkisinin olmadig1 ve bu sdylemin belirli bir diisiinceyi mesrulastirmak i¢in yaratilan digsal
ve askin bir hukuki standart olmaktan 6teye gidemedigi tartisilacaktir. Antikitede tabiat kavramina hangi
amagla bagvurulduysa modernitede de insan tabiat1 kavrami ayn1 amagla kullanilmistir.

Anahtar Kelimeler: Tabiatin icadi, tabii hukuk, modernite, insan haklari, insan tabiati.
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The Invention of Nature and Human Nature as the
Basis of Human Rights

Abstract

Nature was first used as a social and legal reference source in Ancient Greece. This also marks the birth of
natural law discourse. However, the use of nature in this context does not mean that nature was discovered
objectively. To the extent that nature is presented as a legal reference and separated from real nature, it
becomes the subject of an act of invention. This is the reason for the diversity in natural law thinking from
antiquity to the present day. Since the concept of nature cannot be defined in a universally, it has been
endowed with very different meanings in different times and places, and has become a source of legitimacy
as an external standard. The first to resort to this social, legal, and equally speculative use of nature were
the Sophists. According to the Sophists, positive law (nomos), which represents tradition and authority and
already exists, is not natural and should be replaced by natural law (physikos nomos), which is based on
individual freedom and relativity. Plato, on the other hand, used the same concept of nature to legitimize
traditional authority and imbued nature with a completely different normative content. After Plato, different
relationships were established between nature and law, giving rise to very different understandings of
natural law. In the Middle Ages, nature was accepted as God’s creation, and natural law became divine law.
As can be seen, nature is an empty determinant beyond the meanings it evokes and can be used as a standard
of legitimacy for very different ideas by being imbued with different normative contents. In contrast to
classical natural law thought, modern natural law theorists have focused on the concept of human nature
rather than the transcendent and external concepts of God and nature, and have used this concept as the
basis for human rights. These thinkers, especially Locke, argued that humans share a common nature and
therefore accepted that all humans possess certain universal rights inherently. To the extent that these rights
are natural, they are inherent, inviolable, and inalienable. However, there is no consensus even among
modern thinkers about what human nature, which is claimed to be universal. The development process of
modernity has shown us that, similar to the concept of nature in classical natural law, the concept of human
nature is more than an act of discovery or exposition; it is an invention or creation. First of all, the state of
nature itself, which is used to reveal common human nature, is an assumption, and to the extent that it is an
assumption, very different descriptions of the state of nature have been made by different theorists. These
different descriptions of the state of nature have also led to different answers to the question of what natural
rights will be transferred from the state of nature to the political society. Furthermore, as seen in Hobbes,
the assumption of universal human nature can also be used to eliminate human rights. In this study, it will be
argued that the argument of human nature, which was accepted by some thinkers in early modernity as the
basis of human rights, has no connection with real human nature and that this argument cannot go beyond
being an external and transcendent legal standard created to legitimize a certain idea. Just as the concept of
nature was used in antiquity, the concept of human nature has been used for the same purpose in modernity.

Keywords: Invention of nature, natural law, modernity, human rights, human nature.
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Ozet

Bilgi ve iletisim teknolojilerinin hizla gelisimi; giindelik yasami, sosyal ve kiiltiirel hayati etkiledigi
gibi yasama, yiirlitme ve yargt alaninda da doéniisiimler saglamaktadir. Yarg: alaninda dijitallesmenin
Tirkiye’deki uygulamasi; Ulusal Yargi Agi Projesi (UYAP) ile gerceklestirilmistir. 2000 yilinda iki
asamal1 bir proje olarak 6ngoriilen UYAP’1n ilk asamasi olan UYAP I projesi ile Adalet Bakanligimin
merkez birimlerinin otomasyonu tamamlanmistir. 2005 yilinda ise UYAP II projesi ile adli yargt ve idari
yargi birimlerinin, adli tiplarin, ceza tevkif evlerinin otomasyonu tamamlanmistir. 1982 Anayasasinin 141.
maddesinin son fikrasi uyarinca; “Davalarin en az giderle ve miimkiin olan siiratle sonuglandirilmast,
yarginin gorevidir.” bununla birlikte; adaletin gecikmeden saglanmas: maksadina yonelik olan “makul
sirede yargilanma hakki”, Avrupa Insan Haklar1 S6zlesmesinin 6. maddesinde diizenlenen adil yargilanma
hakkinin 6nemli bir pargasidir. Bu ¢er¢cevede UYAP; islevsel bir role sahiptir. UYAP, fiziksel is akislarini
giivenli dijital siireglere doniistiirerek biirokratik ataleti ve maliyetleri azaltir. Avukatlarin e-imza ile dava
acabilmeleri, vatandaglarin yargisal siireglerine ve durusma tarihlerine ¢evrimigi olarak erigebilmeleri,
UYAP ile miimkiin kilinmastir.

Ote yandan UYAP 1 devletin diger bilisim sistemlerine entegre edilmesiyle birlikte yarg: faaliyetinin
daha hizli, etkin ve verimli bi¢cimde islemesi saglanmaya ¢alisilmaktadir. Bu baglamda; Adli Sicil Bilgi
Sistemi’nden sabika kayitlar;, MERNIS ten niifus kayitlar1 ve Adres Kayit Sistemi’nden adres kayztlari,
POLNET ten ehliyet kayitlari, Merkez Bankasindan déviz kurlari, TAKBIS ten tapu ve kadastro kayitlari,
yargi birimlerince otomatik olarak aninda alinabilmektedir. Cevrimici yazismalar posta masraflarini ortadan
kaldirmakta, 6nceki zamanlarda giinlerce siiren islemlerin anlik olarak gergeklesmesi miimkiin olmaktadir.
Yargisal faaliyetlerin tamamini kapsayan UYAP 1n kendisine entegre edilen sistemlerle iliskisi de dikkate
almdiginda; UYAP; hem 6zel hayatin gizliligi hakk: kapsaminda hem de milli giivenlik konusunda biiytik
dnem tagimaktadir. Ote yandan UYAP’tan ve diger e-devlet uygulamalarindan azami verim elde edilmesi;
bilisim teknolojilerini etkin kullanabilen bireylerle miimkiindiir. Bu bakimdan dijital okur yazarligin
artirilmasi ve yas, cinsiyet gibi faktorlere bagli olarak olusan dijital esitsizligin azaltilmasi gerekmektedir.

Caligmamiz kapsaminda, UYAP; 6zel hayatin gizliligi hakki, adil yargilanma hakki ve milli giivenlik ile
iliskisi cercevesinde incelenecek, dijital esitsizlik kavraminin UYAP sistemi tizerinde dogurdugu etkiler
analiz edilecek ve UYAP’1n etkin ve verimli kullanilmasina yonelik ¢6ziim 6nerileri sunulacaktir.

Anahtar Kelimeler: Dijitallesme, e-devlet, adil yargilanma hakki, 6zel hayatin gizliligi hakki, UYAP.
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Digitalization and Justice: Fundamental Rights
and National Security within the Framework of the
National Judicial Network Project (UYAP)

Abstract

The rapid development of information and communication technologies is transforming not only daily life
and social and cultural life, but also the legislative, executive, and judicial branches. The implementation
of digitalization in the judiciary in Turkey has been realized through the National Judicial Network Project
(UYAP). The first phase of UYAP, known as UYAP I, was completed in 2000, automating the central units
of the Ministry of Justice. In 2005, the automation of judicial and administrative courts, forensic medicine
units, and detention centers was completed with the UYAP II project. In accordance with the last paragraph
of Article 141 of the 1982 Constitution, “It is the duty of the judiciary to conclude cases with the least
possible expense and as quickly as possible.” However, the “right to a trial within a reasonable time,” which
aims to ensure justice without delay, is an important part of the right to a fair trial as stipulated in Article 6 of
the European Convention on Human Rights. In this context, UYAP plays a functional role. UYAP reduces
bureaucratic inertia and costs by transforming physical workflows into secure digital processes. UYAP
makes it possible for lawyers to file lawsuits with e-signatures and for citizens to access judicial processes
and trial dates online.

On the other hand, with the integration of UYAP into other state information systems, efforts are being
made to ensure that judicial activities are carried out more quickly, effectively, and efficiently. In this
context, criminal records from the Judicial Record Information System, population records from MERNIS,
address records from the Address Registration System, driver’s license records from POLNET, exchange
rates from the Central Bank, and land registry and cadastral records from TAKBIS can be automatically
retrieved by judicial units in real time. Online correspondence eliminates postal costs and enables processes
that previously took days to be completed instantly. Considering the relationship between UYAP, which
covers all judicial activities, and the systems integrated into it, UYAP is of great importance both in terms
of the right to privacy and national security. On the other hand, maximizing the efficiency of UYAP and
other e-government applications is only possible with individuals who can effectively use information
technologies. In this regard, it is necessary to increase digital literacy and reduce digital inequality based
on factors such as age and gender.

Within the scope of our study, UYAP will be examined in the context of its relationship with the right to
privacy, the right to a fair trial, and national security. The effects of digital inequality on the UYAP system
will be analyzed, and solutions for the effective and efficient use of UYAP will be proposed.

Keywords: Digitalization, e-government, right to a fair trial, right to privacy, UYAP.
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Cumbhuriyeti’nin Dijital Egemenlik Yaklasimi
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Ozet

Yayginlasan dijital teknolojiler ve dijital alanin smir tanimaz dogasi karsisinda, devletin iilkesi
tizerindeki mutlak hakimiyeti, bilgi ve iletisim akisint kontrol etme kapasitesi ve otoritesi giderek daha
fazla sorgulanmaktadir. Siber giivenlik tehditlerinden veri egemenligine, dijital platformlarin kiiresel
olgekteki yiikselisinden bireylerin dijital kimlikler {izerinden gozetlenmesine kadar pek cok gelisme,
¢agdas devlet aygitinin bununla nasil miicadele ettigi ve dijital diizlemde egemenligini nasil siirdiirdiigi
sorusunu giindeme getirmistir. Bu bildiri, dijitallesmede basat bir aktdr olan Cin Halk Cumhuriyeti’nin
dijital egemenlik yaklasimimi ampirik inceleme ile agiga kavusturmakta ve bunun temel hak ve hiirriyetler
tizerindeki etkilerini normatif agidan analiz etmektedir.

Ampirik diizlemde, Cin’in dijital egemenlik yaklasimini tespit edebilmek icin ulusal hukuki cergeve,
teknik denetim araglart ve veri yonetim politikalari incelenmistir. Cin’in dijital egemenlik yaklagimini
ulusal giivenlik odakli yonetim anlayisinin sekillendirmektedir. 2017 Siber Giivenlik Yasasi, 2021 Kisisel
Bilgilerin Korunmasi Yasas1 ve 2021 Veri Giivenligi Yasasi ile igerik ve gozetim mekanizmalart kanuni
diizenlemeye kavusturulmus; ¢ekirdek ulusal veri vb. kavramlar diizenlenmis; veri yerellestirmesi gibi
yiktiimliiliikler dngoriilmistiir. Finansal teknolojileri dijital egemenlik insasinin bileseni olarak gdren
Cin, veriyi bir lretim faktorii olarak tanimlamistir. Denetime elverissizligi nedeniyle kripto sektoriinii
yasaklayan ilk biiyiik ekonomi olmustur. Stratejik 6zerklik hedefi dogrultusunda, kamu kurumlarinda
yerli yazilim ve donanim kullanmay1 zorunlu kilmis; kiiresel teknoloji platformlarina karst Weibo vb.
yerli alternatifler gelistirilmistir. Sosyal Kredi Sistemi ve Biiyiik Giivenlik Duvari gibi biiyiik veri temelli
gbzetim araglarmim Cin’in dijital alandaki denetimini artirdigi gdzlemlenmistir. Ote yandan, 2012
Budapeste Siber Uzay Konferans: ve 2015 Wuzhen Bildirisi gibi uluslararasi diizeydeki organizasyonlarda
Cin, dijital altyap1 ve igerik lizerindeki devletlerin dijital egemenlik hakkini vurgulamistir. Cok paydasl
internet yonetisimi anlayisina kars1 egemenlerin esitligi ilkesi temelinde devlet temelli internet yonetimi
modelini 6ne ¢ikarmigtir.

Normatif diizlemde, Cin’in dijital egemenlik yaklasimmin sekillendirdigi denetim ve gdzetim
uygulamalar1 birey 6zgiirligii ve temel hak ve hiirriyetler agisindan derin problemler barindirmakta;
ifade 6zgiirligii, anonimlik, unutulma hakki ve 6zel hayatin gizliligine yonelik hakkin 6ziine dokunan
miidahaleler igermektedir. BM insan haklar1 metinlerine uyumsuz bi¢gimde gizliligin temel bir hak olarak
diizenlenmemesi; ¢evrimici sansiirleme; devletin veri islemesinin sinirlandirilmamasi; denetlenebilir, hesap
verebilir ve hak temelli olmayan otoriter bir gdzetim rejimi sunmaktadir. Sansiir gérevinin 6zel sektore ve
bireylere aktarilmast hem kullanicilar arasinda gozetimi tesvik etmekte hem de dijital alanda oto-sansiir
kiiltiiriine ve yiiksek teknolojili bir panoptikona neden olmakta; dijital totalitarizm riski barindirmaktadir.

Sonug olarak, iilkesel egemenligi esas alan klasik Vestfalyan egemenlik anlayisi, Cin Halk Cumhuriyeti’nin
dijital egemenlik yaklasimimin tam merkezindedir. Cin’in dijital egemenlik yaklagimi, bir yandan ulusal
egemenlik ve i¢ islerine miidahale etmeme ilkelerini merkeze alarak siber uzayda her devletin kendi dijital
alanini kontrol etme hakkini vurgulamakta diger yandan dijital alanda “sinirlarini” ¢izerek iceride kapali
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bir dijital ekosistem insa etmeye ¢alismaktadir. Devletin dijital alandaki etkinligini artirma ¢abasi, yalnizca
kontrol ve giivenlik merkezli degil; ayn1 zamanda 6zgiirliik, katilim ve mesruiyet eksenli bir ¢ercevede
ele alinmalidir. Bu nedenle bildiri, dijitallesmenin, sadece egemenligin yeniden tesis edilmesi i¢in bir arag
degil; ayn1 zamanda 6zgiirlikk-giivenlik dengesi baglaminda yeniden disiiniilmesi gereken bir yonetim
paradigmasi sundugunu savunmaktadir.

Anahtar Kelimeler: Dijital egemenlik, dijital otoriterlik, i¢erik moderasyonu, gozetim mekanizmalari,
Cin’in enformasyon yonetimi.

Reconstructing Sovereignty in the Digital Age: The
People’s Republic of China’s Approach to Digital
Sovereignty

Abstract

In the face of proliferating digital technologies and the borderless nature of cyberspace, the state’s absolute
authority over its territory, its capacity to control information and communication flows, and its sovereignty
are increasingly questioned. From cybersecurity threats to data sovereignty, from the global rise of digital
platforms to the surveillance of individuals through digital identities, numerous developments raise the
question of how the modern state apparatus confronts these challenges and sustains its sovereignty in
the digital realm. This paper empirically examines the People’s Republic of China’s approach to digital
sovereignty, one of the most prominent actors in digitalization, and normatively analyzes its implications
for fundamental rights and freedoms.

At the empirical level, the national legal framework, technical control mechanisms, and data governance
policies have been scrutinized to identify China’s approach to digital sovereignty. This approach is
primarily shaped by a national security-oriented governance model. The 2017 Cybersecurity Law, the
2021 Personal Information Protection Law, and the 2021 Data Security Law codify content control and
surveillance mechanisms, define concepts such as “core national data,” and introduce obligations such as
data localization. Viewing financial technologies as a component of digital sovereignty, China has defined
data as a factor of production. It has become the first major economy to ban the crypto sector due to its
resistance to state control. In line with its strategic autonomy objective, the state has mandated the use of
domestic software and hardware in public institutions and fostered domestic alternatives such as Weibo
in response to global technology platforms. Surveillance infrastructures based on big data, i.e. the Social
Credit System and the Great Firewall have significantly enhanced China’s regulatory capacity in the digital
sphere. At the international level, through initiatives such as the 2012 Budapest Cyberspace Conference
and the 2015 Wuzhen Declaration, China has emphasized states’ rights to exercise digital sovereignty over
infrastructure and content. Rejecting the multi-stakeholder model of internet governance, it has instead
advanced a state-centric governance model based on the principle of sovereign equality.

At the normative level, the monitoring and surveillance practices shaped by China’s digital sovereignty
approach pose profound challenges for individual liberty and fundamental rights. They entail intrusions
into the essence of freedom of expression, anonymity, the right to be forgotten, and the right to privacy.
Inconsistent with UN human rights instruments, privacy is not safeguarded as a fundamental right; online
censorship is pervasive; state data processing lacks clear limitations; and the governance model presents an
authoritarian surveillance regime that is neither accountable nor rights-based. The delegation of censorship
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responsibilities to private actors and individuals fosters surveillance among users, cultivating a culture of
self-censorship and creating a high-tech panopticon with risks of digital totalitarianism.

In conclusion, the classical Westphalian conception of sovereignty, grounded in territorial authority, lies
at the very center of China’s digital sovereignty approach. While highlighting the principles of national
sovereignty and non-interference to assert each state’s right to control its own digital domain, China
simultaneously draws “boundaries” in cyberspace to build a closed domestic digital ecosystem. The state’s
endeavor to enhance its authority in the digital sphere must therefore be evaluated not only in terms of control
and security but also within a framework attentive to freedom, participation, and legitimacy. Accordingly,
this paper argues that digitalization should be understood not merely as a tool for re-establishing sovereignty
but as a governance paradigm that must be reconsidered in light of the freedom-—security balance.

Keywords: Digital sovereignty, digital authoritarianism, content moderation, surveillance mechanisms,
China’s information governance.
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Kiiresel Saglik Hukukunun Yeni Aygiti: Diinya
Saglik Orgiitii (DSO) Pandemi Anlasmasi

Ars. Gor. Esra TURKOGLU
Pamukkale Universitesi Hukuk Fakiiltesi

Ozet

COVID-19 17 Kasim 2019 tarihinde Cin’in Vuhan kentinde ¢esitli hastalarda belirli bir neden olmaksizin
gelisen, tedaviye cevap vermeyen bir enfeksiyon olarak goriilmeye baslamistir. 2020 Ocak itibariyle
yayilmaya baslamis; hastalik diinya genelinde birgok devlette goriilmeye baglamistir.11 Mart 2020°nde
Diinya Saglik Orgiitii (DSO) Covid-19’u “uluslararast 6neme sahip halk saglhig acil durumu” yani pandemi
ilan etmistir. Covid-19 pandemisi herkes giivende olmadan kimsenin giivende olamayacagint 6gretmistir.
Bagka pandemi ve kiiresel saglik acil durumlarinin yasanmasi ihtimali higbir devlet ya da ¢ok tarafl
kurulugun bu tehditleri tek basina gogiisleyemeyecegini ve Covid-19°a verilen ulusal ve kiiresel yanitlarin
esitsiz ve yetersiz olmasi gerekgesiyle pandemilere hazirlikli olunabilmesi i¢in bir uluslararas: anlasmanin
hazirlanmas: gerektigini ortaya ¢ikarmistir. DSO Pandemi Anlagmasi bu gerekgelerle formiile edilmistir.
Ekim 2021°de Saglik Acil Durumlarma Yénelik DSO Hazirligimin ve Miidahalesinin Giiglendirilmesine
fliskin Calisma Grubu (WGPR) “sifir taslak” (zero draft) belgesini yayimlamistir. Onerilen anlasma
hiikiimleri lizerinde miizakereler Mayis 2024’de baslamistir. Anlagmanin nihai hali 78. Diinya Saglik
Asamblesi’ne (DSA) sunulmus; 20 Mayis 2025°te DSA tarafindan kabul edilmistir.

78. DSA, pandemilere karst adil ve giivenli kiiresel yanitlar saglama amaciyla Anlagma’y1r kabul
etmistir. Pandemi Anlagmasi’nin amaci pandemileri Onleme, hazirlik ve miidahaleye yonelik kiiresel
saglik yonetisimini gliclendirmektir. Anlasma ’da pandemilere karst ulusal, bolgesel ve kiiresel diizeyde
kapasite ve dayaniklilig1 giiclendirmek amaciyla tiim devlet organlariyla toplumu kapsayan bir yaklagim
tesvik edilmekte; asi, tedavi ve tani araglarina adil ve zamaninda erisim gibi ¢esitli alanlarda uluslararasi
koordinasyonu gelistirmeye yonelik ilke ve araglar ortaya koymaktadir.

Pandemi Anlagmasi’nda Tek Saglik Yaklasimi temel alinmistir. Ayrica Anlagma’nin 3.maddesinde
devletlerin egemenlik hakki, insan onuru, insan haklari ve temel 6zgiirliiklere tam saygi, uluslararasi
insancil hukuka tam saygi, esitlik, bilim ve kanit temelli yaklasim ve dayanisma ilkelerinin temel alinacagi
diizenlenmistir. Pandemi Anlasmasi’nda devletlerin ulusal hukuklar1 ve uluslararasi hukuk kapsamindaki
yiiktimliiliikleri dogrultusunda saglik dnlemlerini uygulama haklarini saygtyla tantyarak pandemiye iliskin
saglik tirlin ve hizmetlerine adil erisimin gelistirilmesi i¢in kararli eylemlerin gerektigi belirlenmistir. Bu
eylemler icin uluslararasi insancil hukuk ve uluslararasi insan haklart hukuku ¢ergevesinde hizli ve kesintisiz
insani yardim erigiminin 6nemi kabul edilmektedir. Anlagsma’nin 14.paragrafina gore devletler kaynaklart
tizerinde ve ulusal erisim ve fayda paylasimi mevzuati dahil yasa koyma ve uygulama konularinda
egemendir. Devletler halklarinin saglik ve esenliginden birinci derecede sorumlu olduklar1 ve pandemi
onleme, hazirlik ve miidahalesinin giiclendirilmesinde temel bir rol {istlenirler. Ayrica pandemilere yanit
verebilmek, evrensel saglik kapsayiciliginin gergeklestirilmesini gelistirmek ve pandemilerin mevcut saglik
hizmetleri ve saglik triinlerine erisimdeki esitsizlikleri derinlestirme riskini azaltmak i¢in yeterli sayida,
egitimli, yetkin ve korunan saglik ve bakim calisanlarina sahip, direncli saglik sistemleri insa etme ve
giiclendirmenin gerektigi belirlenmistir. Bu dogrultuda ¢ok sektorlii is birlikleri araciligtyla siyasi taahbhiit,
kaynak tahsisi ve eylemin saglanmasi gereklidir. Anlagsma; uyar1 sistemleri, veri paylagimi ve arastirmayla
asilar, ilaglar, tan1 araglart ve kigisel koruyucu ekipman gibi tibbi 6nlemlerinin yerel ve kiiresel dlgekte
tiretimi ve dagitimina iliskin uluslararas is birliginin ve dayanismanin gelistirilmesini igerir.
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DSO pandemi dnleme, hazirlik ve miidahale de dahil olmak {izere kiiresel saglikta ydnlendirme ve esgiidiim
saglayici otorite olarak diizenlenmistir. Pandemi Anlagmasi Uluslararas1 Saglik Tiiziigii’yle (UST) uyumlu
sekilde UST’nin tamamlayicisi olarak uygulanacaktir.

Anahtar Kelimeler: Covid-19, tek saglik, is birligi, dayanigsma, kiiresel saglik.

A New Instrument of Global Health Law: The World
Health Organization Pandemic Agreement

Abstract

COVID-19 was first identified on November 17, 2019, in Wuhan, China, as an infection of unknown origin
that did not respond to treatment. By January 2020, the disease had begun to spread, and cases were soon
reported worldwide. On March 11, 2020, the World Health Organization (WHO) declared COVID-19 a
“public health emergency of international concern,” that is, a pandemic. The crisis demonstrated that no one
is safe until everyone is safe. It also revealed that neither individual states nor multilateral institutions can
independently confront future pandemics or global health emergencies. The inequalities and inadequacies
in national and international responses to COVID-19 highlighted the necessity of drafting an international
treaty to ensure preparedness for such crises. The WHO Pandemic Agreement was formulated for this
purpose.

In October 2021, the WHO Working Group on Strengthening Preparedness and Response to Health
Emergencies (WGPR) released the “zero draft” of the treaty. Negotiations began in May 2024, and the
final version was presented to the 78th World Health Assembly (WHA), which adopted it on May 20,
2025. The 78th WHA endorsed the Agreement with the objective of ensuring equitable and effective
global responses to pandemics. Its primary aim is to reinforce global health governance in the areas of
prevention, preparedness, and response. The Agreement promotes a whole-of-government and whole-of-
society approach to strengthen resilience at national, regional, and global levels. It establishes principles
and mechanisms to ensure timely and equitable access to vaccines, treatments, and diagnostic tools.

The Agreement is grounded in the One Health Approach. Article 3 emphasizes respect for state sovereignty,
human dignity, human rights, and fundamental freedoms, as well as adherence to international humanitarian
law, equality, science- and evidence-based decision-making, and solidarity. It recognizes the right of
states to implement health measures in accordance with their national and international legal obligations,
while also underlining the necessity of decisive actions to guarantee equitable access to pandemic-related
health products and services. It affirms the importance of rapid and unhindered humanitarian access under
international humanitarian and human rights law.

According to paragraph 14, states retain sovereignty over their resources and legislative authority, including
access and benefit-sharing regimes. They hold primary responsibility for the health and well-being of their
populations and play a central role in strengthening pandemic prevention, preparedness, and response. The
Agreement also stresses the need to build resilient health systems, supported by an adequately trained,
competent, and protected health and care workforce. Such measures are essential not only for effective
pandemic response but also for advancing universal health coverage and mitigating the risk that pandemics
exacerbate existing inequalities in access to health services and medical products. To this end, political
commitment, resource allocation, and multisectoral cooperation are indispensable.
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Furthermore, the Agreement promotes international collaboration and solidarity in early warning systems,
data sharing, research, and the production and distribution of medical countermeasures—including
vaccines, medicines, diagnostics, and personal protective equipment—at both local and global levels. The
WHO is designated as the directing and coordinating authority in global health, particularly in pandemic
prevention, preparedness, and response. The Pandemic Agreement is to be implemented in harmony with
the International Health Regulations (IHR) as a complementary instrument.

Keywords: Covid-19, one health, cooperation, solidarity, global health.
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Subject or Object: An Ethical Inquiry into the Legal
Status of Autonomous Systems

Dr. Ogr. Uyesi Fatih GUNES
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Abstract

As artificial intelligence-powered autonomous systems become more integrated into areas such as defense,
transportation, home services, and industry, legal and ethical questions regarding their status have become
increasingly urgent. The ability of these systems to operate independently of direct human input challenges
traditional legal categories. Are they merely complex tools subject to existing property law, or does their
autonomy necessitate a reevaluation of legal classifications?

Recent events have intensified the debate over the legal status of autonomous systems. The European
Parliament’s 2017 proposal for “electronic personality”” and Saudi Arabia’s granting of citizenship to robot
Sophia have led to the following questions being asked more forcefully: Can autonomous systems hold
rights and responsibilities? Should they have legal personality? And what are the ethical arguments that
support the answers to these questions?

This article argues that the legal status of autonomous systems cannot be determined solely through
dogmatic legal analysis. Instead, a normative framework incorporating ethical philosophy is essential.
This study examines whether attributing legal personality to autonomous systems is ethically justified by
applying two leading ethical theories (utilitarianism and Kantian deontology).

From a utilitarian perspective, which prioritizes the greatest happiness for the greatest number, the central
criterion is the benefit provided to society. If granting certain legal statuses to autonomous systems leads
to greater efficiency, security, or accountability, thereby increasing overall welfare, it may be ethically
defensible. This analysis views potential legal personhood to maximize social benefit.

In contrast, Kantian ethics offers a more restrictive view. Kantian moral agency is based on rational
autonomy and moral responsibility—capacities that current autonomous systems lack. However, Kant
distinguishes between moral agency and legal personhood. This distinction allows for the possibility that
machines, even if they are not moral agents, may still be recognized as legal agents in a limited, functional
sense. The article examines this nuanced area of Kant’s philosophy to assess whether an artificial agent can
be legally recognized without moral personality.

The central thesis of this article is that autonomous systems should not be viewed as ordinary objects
in terms of legal status, and that at least a limited form of functional legal personality, especially when
evaluated through a utilitarian lens, can be both ethically justifiable and practically beneficial. Rather than
treating machines with humans entirely, this article proposes a tiered legal personality model that allows
for differentiated levels of legal agency based on functional capacities and social impact, considering the
concept of electronic personality.

In conclusion, this article argues that current legal debates regarding autonomous systems should be
expanded through a normative-ethical lens. Ethical theories not only enrich legal reasoning but also help
clarify concepts such as responsibility, personality, and agency in the age of artificial intelligence. The aim
is to contribute to a conscious and ethically grounded legal framework that can accommodate the increasing
role of autonomous systems in human society.

Keywords: Autonomous systems, ethics and artificial intelligence, legal status, legal personality, legal
agency.
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Yapay Zeka ve Muhtemel Epistemolojik Kriz:
Postmodern Donemde Hukuki-Felsefi Bir
Degerlendirme

Ars. Gor. Pirali Cagri SENSOY
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Iginde bulundugumuz ¢ag “postmodern donem” olarak nitelendirilmektedir ve en belirgin 6zelligi
hakikatin ortadan kalkmasidir. Bu ¢agda evrensel ve mutlak hakikat yerini gérelilige, deneyime ve kurguya
birakmistir. Boylece sdylem, hakikatin 6niine gegerek “post-truth” [hakikat sonrasi] bir gergeklik anlayist
ortaya ¢cikmistir. Bu gergeklik anlayisinin dogruluk kriteri ise hakikate uygunluk degil iknadir.

Cagimiz ayni1 zamanda bir teknoloji ¢agidir. Son bir asirda bilgisayar teknolojisi ortaya ¢ikmis ve ¢ok
hizli bir ilerleme kaydetmistir. Bugiin yapay zeka teknolojisinin gelismesiyle bilgisayarlar yalnizca veri
islemekle yetinmeyip ayni zamanda bilgi liretiminin araci ve hatta znesi haline gelmistir. Bu gelisim bazi
sorun ve tehlikeleri de beraberinde getirmistir.

Yapay zeka, insan gibi bir hakikat bilgisine ve kaygisina sahip degildir. Onun i¢in bilgiyi tiretirken 6ncelikli
ama¢ muhatabinin beklentisini karsilamaktir. Bu sebeple kimi zaman muhatabini tatmin etmek amaciyla
gercek dis1 bilgiler tiretmektedir, kimi zamansa bazi kullanicilar bu araglara kasten manipiilasyon amagl
icerikler {iirettirmektedir. S6zgelimi gergek olmayan bir makale veya ictihadin yapay zeka tarafindan
uydurulmasi, bir siyaset¢inin ¢ok gercekei sahte videolarmin iiretilmesi ya da yapay zekadan bilimdist
bir komplo teorisini destekleyici manipiilatif makaleler iiretmesinin istenmesi bu neviden gergek dis1 bilgi
tiretiminin 6rnekleridir.

Yapay zekanin getirdigi epistemolojik tehlike postmodern ve post-truth epistemolojik krizle birlikte
diistintilmelidir. Bu kriz, bilgi felsefesinin iki u¢ yone savrulmasina sebep olabilir: Bunlardan bir tanesi
rolativist tehlikedir. Bu baglamda “rolativist tehlike”, postmodernizme teslim olmayi, bilginin 6lgiitii olarak
hakikati terk etmeyi ve dogrulugu tamamiyla sdyleme dayandirma tehlikesini ifade etmektedir. Ikinci
ihtimalse septik tehlikedir. “Septik tehlike” ise tiim bilgi araglarina karsi gii¢lii bir siiphenin hakimiyetini,
neticesinde dogru bilginin de yanlis bilgiyle birlikte gdzden diismesini ve mutlak bilgi imkanmin
kaybetmesidir. Her iki ihtimalde de insanlik i¢in bir epistemolojik kriz kaginilmazdir.

Bu baglamda sorulmast gereken ilk soru hukukun dogru bilgiyi korumak gibi etik bir vazifesi olup
olmadigidir. Bir yandan her tiirlii bilginin ifade hiirriyeti kapsaminda korunmasi gerektigi sdylenebilir.
Ancak bu, manipiilatif bilginin ifade hiirriyeti zirhina kavusmasi tehlikesini beraberinde getirir. Diger
taraftan demokratik haklarin etkin sekilde kullanilabilmesi i¢in dogru bilginin korunmasi ve manipiilasyonun
engellenmesi gerektigi sdylenebilir, fakat bu durumda da bir dogru bilgi kabulii gerekir ve bu belirli bir
epistemolojik yaklagimin hukuk marifetiyle dayatilmasi riskini tagir.

Muhtemel kriz yalnizca teorik diizlemde degil, hukuk pratigi i¢in de onemli bir sorun yaratmaktadir:
Muhakemenin amaci somut gerceklige uygun dogru bir karar vermek oldugu halde dikkat c¢ektigimiz
epistemik kriz senaryolarinda muhakemenin saglikli isleyisi de ciddi sorunlarla karsilagabilir: Rolativist
tehlike senaryosunda karar gergeklige degil iknaya ve sdylem istiinliigiine dayanir. Bu, argiimantasyon
araglarina sahip olan sijjelerin epistemik iktidar kurma tehlikesini ortaya ¢ikartir. Septik tehlike senaryosunda
ise hiikiim vermek i¢in yeterli delilin mevcudiyetinden siirekli bir siiphe s6z konusu olur. Bu da hiikkmiin bir
tiirlii kurulamamast tehlikesini beraberinde getirir.
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Bu bildiride yapay zeka gelismelerinin epistemoloji alaninda dogurdugu kriz hukuk felsefesi perspektifinden
ele alinacak ve krizin muhtemel tehlikeleri degerlendirilecektir. Oncelikle yapay zekanin bilgi iiretimindeki
roliiyle bu baglamda ortaya ¢ikan epistemolojik sorunlar incelenecek, ardindan bu sorunlarin post-truth
gergeklik anlayisiyla kesisim noktalar1 ortaya konulacaktir. Bu cergevede rolativist ve septik tehlike
senaryolar tartigilarak hukuk pratigine yansimalari degerlendirilecektir. Nihayet felsefe tarihinde benzer
bir kriz donemi olarak sofizm ile gliniimiiz epistemik durumu arasindaki iliski kurulacak ve Sokratik
yontemin ¢0ziim potansiyeli tartigilacaktir.

Anahtar Kelimeler: Yapay zeka, postmodernizm, post-truth, epistemolojik kriz, hukuk felsefesi.

Artificial Intelligence and the Possible
Epistemological Crisis: A Legal-Philosophical
Assessment in the Postmodern Era

Abstract

The age we live in is referred to as the ‘postmodern era’, and its most distinctive feature is that truth has
vanished. In this era, universal and absolute truth has been replaced by relativity, experience and fiction.
Thus, discourse has come to precede truth, giving rise to a reality conception known as “post-truth”. The
criterion of truth in this conception is not correspondence to reality but persuasion.

Our age is also a technological age. In the past century, computer technology has emerged and advanced
rapidly. Today, with the development of artificial intelligence technology, computers not only process data
but also have become both a tool and even a subject of knowledge production. This development has
brought along certain problems and dangers.

Artificial intelligence does not possess knowledge of or concern for truth in the way that humans do. Its
primary goal in producing knowledge is to meet the expectations of its interlocutor. For this reason, it
sometimes generates false information to satisfy the user; at other times, some users deliberately have these
tools generate manipulative content. For instance, fabricating a non-existent article or court decision through
artificial intelligence, producing highly realistic fake videos of a politician, or generating manipulative
articles in support of a pseudo-scientific conspiracy theory via artificial intelligence are examples of such
false information production.

The epistemological danger brought by artificial intelligence must be considered together with the
epistemological crises of postmodernism and post-truth. This crisis may cause the philosophy of knowledge
to drift into two extreme directions: One of them is the relativist danger. By “relativist danger”, we mean
the risk of surrendering to postmodernism, abandoning truth as the criterion of knowledge and basing
accuracy entirely on discourse. The second possibility is the skeptical danger. By “skeptical danger”, we
refer to the dominance of strong doubt towards all instruments of knowledge, resulting in the discrediting
of true knowledge alongside falsehood and the loss of the possibility of absolute knowledge. In both cases,
an epistemological crisis for humanity is inevitable.

In this context, the first question to be asked is whether law has an ethical duty to protect true knowledge.
On the one hand, it may be claimed that all kinds of knowledge must be protected under the freedom of
expression. However, this entails the danger of manipulative information being shielded by the armor
of freedom of expression. On the other hand, it may be argued that in order for democratic rights to be
effectively exercised, true information must be protected and manipulation prevented. Yet in this case,
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the acceptance of a notion of “true knowledge” becomes necessary, and this carries the risk of imposing a
particular epistemological approach through law.

The potential crisis creates a significant problem not only on a theoretical level but also for legal practice:
Although the purpose of adjudication is to render a decision that conforms to concrete reality, in the epistemic
crisis scenarios we highlight, the sound functioning of adjudication may also face serious challenges:
In the relativist danger scenario, the decision is based not on reality, but on persuasion and discursive
superiority. This reveals the danger of epistemic domination by subjects who possess argumentative tools.
In the skeptical danger scenario, there is a persistent doubt about the sufficiency of evidence for rendering
judgment. This leads to the risk of a decision never being reached.

In this paper, the crisis brought about by the developments in artificial intelligence within the field of
epistemology will be examined from the perspective of legal philosophy, and the potential dangers of
this crisis will be evaluated. First, the role of artificial intelligence in the production of knowledge and
the epistemological problems arising in this context will be analyzed; then, the intersections of these
problems with the post-truth understanding of reality will be demonstrated. Within this framework, the
scenarios of relativist and skeptical dangers will be discussed, and their implications for legal practice will
be evaluated. Finally, a connection will be established between the present epistemic situation and sophism
as a comparable period of crisis in the history of philosophy, and the potential of the Socratic method as a
solution will be considered.

Keywords: Artificial intelligence, postmodernism, post-truth, epistemological crisis, legal philosophy.
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Yapay Zeka Destekli Otonom Silah Sistemlerinin
Uluslararas1 Insancil Hukuk Baglaminda
Degerlendirilmesi

Dog. Dr. Hatice Kiibra ECEMIS YILMAZ
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

Ozet

Yapay zeka (Artificial Intelligence- Al)tabanli otonom silah sistemlerinin (Autonomous Weapon Systems -
AWS) silahli ¢atismalarda kullanimi, uluslararasi insancil hukukun (International Humanitarian Law - IHL)
temel ilkeleri olan ayrim, orantililik, askeri zorunluluk ve siirekli dikkat yiikiimliiligii ¢ergevesinde ¢ok
boyutlu hukuki sorunlari giindeme getirmektedir. Bu sistemlerin savas hukukuna entegrasyonu, yalnizca
teknik degil, ayn1 zamanda derin etik ve hukuki ikilemleri de beraberinde getirmektedir. Bu calismada,
AWS’lerin mutlak sekilde yasaklanmasi gerektigi yoniindeki yaklasimlarin Gtesine gegilerek, mevcut
uluslararas1 hukuk normlar ¢ergevesinde soz konusu sistemlerin nasil hukuki denetime tabi tutulabilecegi
ve insan onurunu zedelemeksizin nasil regiile edilebilecegi incelenmektedir.

Cenevre Sozlesmeleri Ek Protokol I’in 36. maddesi uyarinca devletler, gelistirdikleri veya kullanmay1
planladiklar1 yeni silahlarin uluslararas: hukukla uyumlulugunu dnceden degerlendirmekle yiikiimliidiir.
AWS’ler, makine &grenimi kapasiteleri sayesinde dinamik karar alma siireclerine sahip olduklarindan,
ongoriilemez davranislar sergileyebilir ve bu yonleriyle klasik silahlardan ayrilir. Bu durum, saldirt emrinin
verilmesiyle fiil arasindaki nedensellik baginin bulaniklasmasina neden olmakta, failin belirlenmesini ve
hukuki sorumlulugun tespitini karmagiklastirmaktadir. Ozellikle uluslararasi ceza hukuku gercevesinde
bireysel sorumlulugun tesisi, bu sistemlerin insani denetimden ne derece bagimsiz oldugu sorusuna
dogrudan bagli hale gelmektedir.

IHL nin temel ilkeleri olan ayrim ve orantililik, AWS’lerin algoritmalarina entegre edilebilecek normatif
cergeveler sunmaktadir. Oregin Ek Protokol I'in 48. ve 57. maddeleri, yalnizca askeri hedeflere yoneltilmis
saldirilara izin verirken, sivil kayiplarin en aza indirilmesini zorunlu kilmaktadir. Bu baglamda AW S’lerin
savas hukukuna uygun hareket edebilmesi i¢in ger¢ek zamanli ¢evresel analiz, hedef dogrulama, sivil-
asker ayrimi ve etki tahmini gibi islevleri yerine getirebilecek seviyede programlanmalar1 gerekmektedir.
Bu ise yalnizca teknik degil, ayn1 zamanda hukuki denetim mekanizmalarmin ve etik kodlarin sistematik
entegrasyonunu da zorunlu kilar.

Calisma, ayrica, insani denetimin (meaningful human control) hukuki bir norm olarak gelisip gelismedigi,
bu denetimin hangi asamada zorunlu olmasi gerektigi ve sorumlulugun insan-arag¢ zincirinde nasil
dagitilacagr sorularia da yanit aramaktadir. Bu ¢ergevede, AWS kullanimi 6ncesinde hem teknik hem de
hukuki anlamda risk degerlendirme prosediirlerinin gelistirilmesi, bu sistemlerin hukuka aykir1 eylemler
gerceklestirmemesi i¢in sarttir.

Sonug olarak, AWS’lerin mutlak olarak yasaklanmasi yerine, mevcut IHL ilkeleri gergevesinde anlaml
insani denetim mekanizmalari, Onleyici hukuki inceleme yiikiimliilikkleri ve uluslararasi is birligi
cergevesinde normatif bir denetim rejimi olusturulmasi 6nerilmektedir. Boylece teknoloji ile insan haklart
arasindaki denge korunabilir; savasin insanilestirilmesi yoniindeki evrensel ¢abalar, teknolojinin getirdigi
imkanlarla uyumlu hale getirilebilir.

Anahtar Kelimeler: Yapay zeka, otonom silah sistemleri, uluslararasi insancil hukuk, 6nleyici yiikiimliiliik,
orantililik ilkesi.
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The Legal Assessment of Al-Based Autonomous
Weapon Systems under International Humanitarian
Law

Abstract

The emergence of artificial intelligence (Al)-based Autonomous Weapon Systems (AWS) in the conduct
of hostilities represents a paradigm shift with profound legal and ethical implications under International
Humanitarian Law (IHL). Unlike conventional weapons, AWS are capable of making real-time decisions
based on machine learning algorithms, which significantly complicates the application of traditional
legal principles such as individual responsibility, foreseeability, and causal attribution in the context of
armed conflict. This paper critically examines whether AWS can be lawfully integrated into warfare while
maintaining compliance with the core principles of IHL, particularly distinction, proportionality, and the
duty of constant care.

According to Article 36 of Additional Protocol I to the Geneva Conventions, States are required to conduct
a legal review of any new weapon to assess its compliance with international law. Given the inherent
unpredictability and autonomous decision-making capabilities of AWS, such legal reviews must not only
assess technical specifications but also anticipate the system’s ability to respect IHL norms in dynamic
combat environments. The lack of human involvement in real-time targeting decisions raises fundamental
concerns about legal responsibility and accountability, especially when civilians are unintentionally harmed.

The paper explores the integration of normative legal frameworks - such as the obligation to distinguish
between combatants and civilians (Article 48) and the requirement to take feasible precautions in attack
(Article 57)-into the design architecture of AWS. It argues that effective compliance necessitates the
embedding of ethical and legal constraints within the systems themselves. Moreover, the development of a
global consensus around the concept of “meaningful human control” remains critical to preserving human
oversight in decisions involving life and death.

Beyond technical regulation, this research emphasizes the need for a multilayered governance approach
involving pre-deployment legal assessments, operational safeguards, real-time oversight protocols, and
post-incident accountability mechanisms. International cooperation and transparent review mechanisms
will be essential in standardizing the legal framework for AWS deployment and ensuring consistency with
THL across jurisdictions.

In conclusion, while a total ban on AWS may appear normatively attractive, it is neither pragmatically
feasible nor legally necessary. Instead, the creation of a robust, precautionary, and ethically grounded legal
regime - rooted in existing IHL principles and supported by international institutions - offers a viable
pathway to align technological innovation with humanitarian imperatives.

Keywords: Artificial intelligence, autonomous weapons, international humanitarian law, precautionary
obligations, principle of proportionality.
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Silah Olarak Tiketici Dronlari: Uluslararast Hukuk
Kapsaminda Devlet Dis1 Silahli Gruplarin Sivil
Teknolojiyi Devletlere Karsi Kullanmasi

Fuat BALABAN
Siileyman Demirel Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Doktora Ogrencisi

Ozet

Glinliik hayatta yasanan teknolojik gelismelere paralel olarak giiniimiiz silahl1 catigmalarinda her gegen giin
yeni aletler, yontemler ve metotlar kullamlmaktadir. Dron olarak bildigimiz Insansiz Hava Araglar1 (IHA)
bunun en yaygin drneklerinden biridir. Tiiketici sinifi dronlarin hizla yayilmasi, modern silahli gatigmalarin
dogasini kokten degistirmis; devlet dist silahli gruplarin, devletlere karsi kullanmak {izere uygun fiyath ve
ticari olarak temin edilebilen bu teknolojiyi edinip silahlandirmalarina olanak tanimustir.

Bu caligma, bu gelismelerin uluslararast hukuk, 6zellikle Uluslararast insancil Hukuk (UTH) kapsamindaki
hukuki sonuglarini incelemektedir. Devletler, dron kullanimini giderek daha fazla hukuki ve etik denetime
tabi tutarken, terdr orgiitleri gibi devlet disi organize gruplar, ticari dronlart silahlandirarak devletlere
yonelik saldirilarda kullanmak suretiyle diizenleyici ve hukuki bosluklardan yararlanmaktadir. Devlet dist
aktorlerin gozetleme, hedef alarak saldir1 ve patlayici tasima amactyla tiiketici dronlarini uyarlamalari;
ayrim, orantililik ve isnadiyet ilkeleri agisindan yeni zorluklar ortaya ¢ikarmaktadir. Ordu envanterlerinde
bulunan askeri {HA’lardan farkli olarak tamamen sivil kullanim igin iiretilmis bu dronlari silaha
dontstiirmenin hi¢ bir sinirt yoktur. Devlet dist silahli gruplar; orantisiz zararlara, sivil zayiatlara veya
gereksiz acilara yol acabilecek bu yeni tiir silahlara kolayca erisme imkanina sahiptirler.

Calismada; Ukrayna, Suriye, Irak ve PKK’nin Tirkiye’ye yonelik dron operasyonlar1 gibi yakin
donem ¢atismalar1 incelenmekte ve mevcut hukuki normlarin bu kullanimlar1 diizenlemedeki yeterliligi
degerlendirilmektedir. Ayrica hesap verebilirlik, devletlerin ¢ift kullanimli nesnelerin kotiiye kullanimini
onleme yiikiimliiliikkleri ve yeni uluslararasi diizenlemelere veya yol gosterici rehberlere duyulan ihtiyag
da ele alinmaktadir. Bu bildiri, UIH nin temel bir gerceve saglamakla birlikte, devlet dis1 aktorlerin
tiiketici dronlartyla yiirittiigii silahli ¢atismalarin kendine 6zgii 6zelliklerinin 6nemli diizenleyici bosluklar
yarattigini savunmaktadir. Bu bosluklar; silahli kuvvetler agisindan devletlerin hukuka uygunluk ¢abasi
gostermesiyle bir dl¢iide tolere edilebilse de, terdr orgiitleri tarafindan aktif olarak istismar edilmektedir.
Herhangi bir hukuki bosluga mahal vermeden uluslararasi hukukun biitiin sujelerinin riayet edecegi
mevzuat diizenlemeleri yapilmalidir.

Anahtar Kelimeler: Tiiketici dronlari, devlet dis1 silahli gruplar, uluslararasi insancil hukuk, hedef alarak
oldiirme, ¢ift kullanimli nesneler.

108



25-26 Eylil

f—
N 2025

Birinci Uluslararasi Rize Hukuk Sempozyumu

RECEP TAYYIP
ERDOGAN
UNIVERSITESI

Consumer Drones as Weapons: Legal Challenges of
Non-State Armed Groups Using Civilian Technology
Against States Under International Law

Abstract

In parallel with the technological developments experienced in daily life, new tools, methods, and techniques
are being used more and more frequently in today’s armed conflicts. Unmanned Aerial Vehicles (UAV),
commonly known as drones, are one of the most widespread examples of this. The rapid proliferation of
consumer-grade drones has transformed the landscape of contemporary armed conflict, enabling non-state
armed groups to acquire and weaponize affordable, commercially available technology for use against state
actors.

This paper examines the legal implications of such developments under international law, with a particular
focus on International Humanitarian Law (IHL). While states are increasingly subjecting their use of drones
to legal and ethical scrutiny, non-state organized groups such as terrorist organizations have exploited
regulatory and legal gaps by arming commercial drones for attacks against states. The adaptation of
consumer drones for surveillance, targeted attacks, and delivery of explosives by non-state actors presents
novel challenges for the principles of distinction, proportionality, and attribution. Unlike military UAVs
found in army inventories, these drones, which are manufactured entirely for civilian use, can be converted
into weapons without any limitations. Non-state armed groups have easy access to this new type of weapon,
which can cause disproportionate harm, civilian casualties, or unnecessary suffering.

The study analyzes recent conflicts—including Ukraine, Syria, Iraq, and the PKK’s drone operations
against Turkey—and assesses the adequacy of existing legal norms in regulating their use. It further
explores issues of accountability, the obligations of states to prevent the diversion of dual-use objects, and
the potential need for new international instruments or interpretive guidance. The paper argues that while
IHL provides a foundational framework, the unique characteristics of consumer drone warfare by non-state
actors expose significant regulatory gaps. Although such gaps may, to some extent, be tolerated in view
of states’ endeavors to ensure the conformity of their armed forces with the law, they are systematically
exploited by terrorist organizations. Hence, it is imperative to establish regulatory instruments binding upon
all subjects of international law, thereby eliminating any possibility of legal loopholes.

Keywords: Consumer drones, non-state armed groups, international humanitarian law, targeted killing,
dual use objects.
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Kira Geliri Taahhiitlii Insaat (Rezidans) S6zlesmesi

Dr. Ogr. Uyesi Oguz USTA
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Bu bildirinin amaci, kira geliri taahhiitlii insaat (rezidans) sdzlesmesinin tanimini, unsurlarini ve benzer
sozlesmelerle farklarini incelemektir. “Uygulamada siklikla karsilasilan kira geliri taahhiitlii insaat
sozlesmesi, kira geliri taahhiitlii insaat sézlesmesi, miiteahhidin meydana getirdigi bagimsiz bolimleri
alictya satmasi ve bu bagimsiz bdliimleri Giglincii kisilere kiralamasi esasina dayanmaktadir. Bu esastan
yola ¢ikarak kira geliri taahhiitlii insaat sdzlesmesi, miiteahhidin insa ettigi bagimsiz boliimleri tapuda
aliciya devretmeyi, ticlincii kisilere kiralamayi, kira gelirini toplamay1 ve elde edilen geliri paylasmay1
bor¢landig1 veya kiraya veremedigi takdirde de elde edilmesi muhtemel kira bedelini 6demeyi taahhiit
ettigi, alicinin ise bagimsiz bolimlerin bedelini miiteahhide 6demeyi taahhiit ettigi bir sézlesme olarak
tanimlanabilir. Kira geliri taahhiitlii insaat sdzlesmesi, isimsiz bir s6zlesme olup kombine soézlesmeler
igerisinde degerlendirilebilir. Kombine sézlesmelerde, taraflardan biri ¢esitli s6zlesmelere ait birden ¢ok
edimi {istlenirken diger taraf ise genellikle para 6deme bi¢iminde tek bir edimi iistlenmektedir. Kira geliri
taahhiitli insaat sozlesmesinde miiteahhit, sozlesmede kararlastirilan bagimsiz boliimleri insa ederek
aliciya teslim etmekle yiikiimlidiir. Bu yoniiyle miiteahhidin borcu, taginmaz satis sézlegsmesindeki
saticinin taginmazi devir borcundan farkli degildir. Bagimsiz bolimlerin aliciya devredilmesinin yant
sira bu sozlesmenin bir diger unsuru ise miiteahhidin bagimsiz bdliimleri kiraya vermesi, kira gelirlerini
toplamasi ve paylagmasidir. Bu unsur, kira geliri taahhiitlii insaat s6zlesmesini benzer diger sdzlesmelerden
aywran ve bu sozlesmeye karakteristik 6zelligini veren en dnemli 6zelligidir. Kira geliri taahhiitlii insaat
sozlesmesinde alici, miiteahhide bagimsiz bolimlerin bedelini d6demekle yiikiimliidiir. Alicinin bu
yiikiimliiliigi miiteahhidin devir borcunun karsiligini olusturmaktadir. Bu sézlesmede alicinin asil amaci,
bedelini 6dedigi bagimsiz boliimii kendisinin kullanmast degildir. Alicinin asil amaci, bagimsiz boliimlerin
kiraya verilmesiyle elde edilecek gelirden faydalanmaktir. Kira geliri taahhiitlii insaat sdzlesmesinde alici,
bir kira geliri elde etmek amaciyla bagimsiz béliim satin almakta ve kiraci bulma, kira bedelini toplama
zahmetinden de kurtulmaktadir. Elbette alici, miiteahhitle yapmis oldugu sézlesmenin sonunda, istedigi
gibi tasarrufta bulunabilecegi (6rnegin kendisinin oturabilecegi) bir tasinmazi da elde etmektedir. Kira
geliri taahhiitlii insaat sdzlesmesi, yalin (basit) anlamryla kira geliri taahhiitli ingaat sdzlesmesi ve asgari
kira geliri taahhiidii iceren insaat s6zlesmesi olarak siniflandirilabilir. Yalin ya da basit anlamiyla kira
geliri taahhiitlii insaat s6zlesmesinde miiteahhidin yiikiimliiliigii, elde edilen kira geliri hangi miktarda
olursa olsun bu geliri alic1 ile paylagmaktan ibarettir. Asgari kira geliri taahhiitlii insaat s6zlesmesinde ise
miiteahhit, taahhiit edilenden az kira geliri elde edilmesi halinde alicinin eksik kira gelirini tamamlamakla
yiikiimliidiir. Kira geliri taahhiitlii insaat s6zlesmesinin bagimsiz boliimlerin yeni malikine karst da ileri
stirtilebilmesi amaciyla, miiteahhit lehine kira serhi (TBK m. 312 kapsaminda) ya da yine miiteahhit lehine
intifa hakki verilebilmektedir.

Anahtar Kelimeler: insaat sozlesmesi, kira geliri taahhiitlii insaat sozlesmesi, rezidans sézlesmesi, yalin
(basit) kira geliri taahhiitlii insaat sozlesmesi, asgari kira geliri taahhtitlii insaat s6zlesmesi.
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Rental Income Commitment Construction
(Residential) Contract

Abstract

The purpose of this paper is to examine the definition of a rental income commitment construction
(residential) contract, its elements, and its differences from similar contracts. The most common and basic
form of rental income commitment construction contract encountered in practice is based on the contractor
selling the independent units it has created to the buyer and leasing these independent units to third parties.
Based on this principle, a construction contract with guaranteed rental income can be defined as a contract
whereby the contractor undertakes to transfer the independent units it has built to the buyer, lease them to
third parties, collect the rental income and share the income obtained, while the buyer undertakes to pay
the contractor the price of the independent units. a rental income commitment construction (residential)
contract is an unnamed contract and can be considered a combined contract. In combined contracts, one
of the parties undertakes multiple obligations under various contracts and the other party to the contract
generally undertakes a single obligation in the form of a monetary payment. In a construction contract with
a rental income commitment, the contractor is obliged to construct the independent sections agreed upon in
the contract and deliver them to the buyer. In this respect, the contractor’s obligation is no different from the
seller’s obligation to transfer the immovable property in the immovable property sale agreement. In addition
to the transfer of independent units to the buyer, another element of this contract is that the contractor leases
the independent units, collects the rental income and shares it. This element is the most important feature
that distinguishes the rental income-guaranteed construction contract from other similar contracts and gives
this contract its characteristic feature. In a construction contract with a rental income commitment, the
buyer is obliged to pay the contractor for the independent units. The buyer’s obligation constitutes the
consideration for the contractor’s obligation to transfer ownership. In this contract, the buyer’s primary
purpose is not to use the independent unit for which they have paid. The buyer’s primary purpose is to
benefit from the income generated by renting out the independent units. In a construction contract with
guaranteed rental income, the buyer purchases an independent unit for the purpose of obtaining rental
income and is relieved of the hassle of finding tenants and collecting rent. Of course, at the end of the
contract with the contractor, the buyer also obtains a property that they can use as they wish (for example,
they can live in it themselves). This contract can be classified as a simple rental income commitment
construction contract and a construction contract with a minimum rental income guarantee. In simple rental
income commitment construction contract is to share the rental income with the buyer, regardless of the
amount of income generated. In a construction contract with a minimum rental income commitment, the
contractor is obliged to make up the shortfall in rental income if the buyer receives less than the committed
amount. A annotation (Turkish Code of Obligations art. 312) or usufruct right may be established in order
to enforce this agreement against new owners.

Keywords: Construction contract, rental income commitment construction contract, residential contract,
simple rental income commitment construction contract, construction contract with minimum rental income
commitment.
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Yapay Zeka Tarafindan Meydana Getirilen Fikri
Uriinlerde Eser Sahipligi Sorunu

Ars. Gor. Dr. Biigra Giill KARACA
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Gliniimiizde yapay zeka sistemleri resimden miizige, senaryodan siire kadar ¢ok ¢esitli tiirde fikri {irlin
iretebilmektedir. ChatGPT, DeepSeek, Dall-E, Midjourney ve Stable Diffusion gibi programlar ile
olusturulan edebi, gorsel ve isitsel tirlinlerin sayis1 her gegen giin artmaktadir. Bu durum, yapay zeka
tarafindan meydana getirilen fikri iiriinlerin hukuki niteliginin sorgulanmasina yol agmaktadir. Ozellikle bu
tirtinlerin eser olarak kabul edilip edilmeyecegi ve eser olarak kabul edilmeleri halinde eser sahipliginin kime
ait olacagi meselesi, en giincel ve tartigmali hukuki konulardan birini olugturmaktadir. Zira mevcut hukuki
diizenlemeler, esasen gercek kisiler tarafindan meydana getirilen fikri {irinleri koruma odakli bir yaklagim
sergilemektedir. Bu baglamda yapay zeka teknolojilerindeki gelismeler, fikir ve sanat eserleri hukukunun
en temel kavramlari olan “eser” ve “eser sahibi” kavramlarinin yeniden ele alinmasini gerektirmektedir.

Tiirk hukukunda, 5846 sayili Fikir ve Sanat Eserleri Kanunu m. 1/B-b uyarinca eser sahibi, “eseri meydana
getiren kigiyi " ifade etmektedir. S6z konusu hiikiimde daha 6nce kisi kelimesinin 6niinde yer alan “ger¢ek”
ibaresi, 2004 yilinda madde metninden ¢ikarilmistir (3.3.2004 tarihli ve 5101 sayili Kanun m. 28).
Ancak bu ibare metinden ¢ikarilmis olsa da gerek Yargitay kararlar1 gerekse doktrindeki baskin goriis, bu
degisikligin eser sahibinin gergek kisi olmas1 gerektigi yoniindeki kabulii ortadan kaldirmadigi konusunda
hemfikirdir. Ote yandan bir fikri iiriiniin eser say1labilmesi i¢in, kanunda say1lan eser kategorilerinden birine
dahil olmasi, fikri bir ¢abanin iirliinii olmast ve sahibinin hususiyetini tasimast gerekmektedir. Hususiyet
unsurunun ise yalnizca gergek kisiler tarafindan saglanabilecegi yoniinde yaygin bir kanaat bulunmaktadir.
Bu sebeple Tiirk hukukunda yapay zekanin eser sahibi sifatini tagimasi, mevcut hukuki diizenlemeler
karsisinda miimkiin goériinmemektedir.

Cogu hukuk sistemi, Tiirk hukukunda oldugu gibi yalnizca gergek kisilerin eser sahibi olabilecegini kabul
etmektedir. Bununla birlikte gerek Tiirk hukukunda gerekese karsilastirmali hukukta yapay zeka tarafindan
tiretilen fikri diriinlerde eser ve hak sahipliginin nasil diizenlenmesi gerektigi hususunda farkli goriisler
bulunmaktadir. Bu goriisler arasinda; s6z konusu iriinler tizerinde kamunun hak sahibi olmasi, gerekli
ayarlamalar1 yapan kisinin eser sahibi sayilmasi, yapay zeka sistemini gelistiren kisilerin hak sahibi kabul
edilmesi, yapay zekanin kendisinin eser sahibi sayilmasi gibi farkli yaklasimlar yer almaktadir. Bu ¢aligma
kapsaminda anilan goriisler 1s1¢inda yapay zeka tarafindan meydana getirilen fikri triinlerde eser sahipligi
sorunu, Tirk hukuku ve karsilastirmalt hukuk baglaminda ele alimacaktir.

Anahtar Kelimeler: Yapay zeka, eser, eser sahipligi, fikri iiriin, hususiyet.
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Authorship Issues in Works Generated
by Artificial Intelligence

Abstract

Currently, artificial intelligence systems are capable of generating a diverse range of intellectual creations,
encompassing paintings, music, screenplays, and poetry. The number of literary, visual, and auditory
works generated by programs such as ChatGPT, DeepSeck, Dall-E, Midjourney and Stable Diffusion has
been steadily increasing. This situation raises questions about the legal nature of intellectual creations
generated by artificial intelligence. In particular, whether these creations can be considered ‘works’ and,
if so, who should be recognized as the author, are among the most current and controversial legal issues.
For the current legal regulations essentially adopt an approach focused on protecting intellectual creations
produced by natural persons. In this context, developments in artificial intelligence technologies necessitate
a reassessment of the concepts of “‘work’ and ‘author,” which are fundamental concepts in copyright law.

In Turkish law, pursuant to Article 1/B-b of Law No. 5846 on Intellectual and Artistic Works, the author is
defined as ‘the person who creates the work.” The word ‘natural,” which previously preceded ‘person’ in the
provision, was removed from the text in 2004 (Law No. 5101 dated 3 March 2004, Article 28). However,
despite this amendment, both the rulings of the Court of Cassation and the prevailing opinion in legal
scholarship agree that the removal of this term did not eliminate the requirement that the author must be a
natural person. On the other hand, for an intellectual creations to be considered a work, it must fall under
one of the legally defined categories of works, be the result of intellectual effort and bear the distinctiveness
of its creator. There is a widely accepted view that the element of distinctiveness can only be fulfilled by
natural persons. Therefore, under current legal regulations, it appears that artificial intelligence cannot be
regarded as an author within the framework of Turkish law

Most legal systems, as in Turkish law, recognize only natural persons as authors. However, both in Turkish
law and in comparative law, there are differing opinions regarding how authorship and ownership rights
should be regulated for intellectual creations generated by artificial intelligence. Among these opinions are
various approaches, such as granting ownership rights to the public, recognizing the person who makes
the necessary adjustments as the author, considering the developers of the Al system as rights holders, or
even acknowledging the Al itself as the author. Within the scope of this study, the issue of authorship in
intellectual creations generated by artificial intelligence will be examined in light of these views, in the
context of both Turkish and comparative law.

Keywords: Artificial intelligence, work, authorship, intellectual creations, orijinality.
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Niikleer Enerji Faaliyetlerinden Dogan Zararlarin
Tazmininde Baz1 Uluslararas1 Sozlesmeler ve Tiirk
Hukuku Perspektifinden Ozel Sorumluluk Rejimleri

Ars. Gér. Duygu DINCIOGLU
[zmir Bakirgay Universitesi Hukuk Fakiiltesi

Ozet

Niikleer enerji, yiiksek verimliligi ve diisiik karbon emisyonu nedeniyle enerji politikalarinda 6nemli bir yer
edinmekte, niikleer faaliyetlerin dogasinda barindirdig: riskler ise bu alan i¢in 6zel bir sorumluluk rejiminin
gelistirilmesini zorunlu kilmaktadir. Niikleer kazalar, sadece iilke sinirlarini asan ¢evresel ve ekonomik
zararlar dogurmakla kalmamakta, ayni zamanda klasik sorumluluk ilkeleriyle tazmin edilemeyecek
boyutlara ulasabilmektedir. Bu sebeple uluslararast hukukta, Paris S6zlesmesi ve Viyana Sozlesmesi gibi
6zel sorumluluk rejimleri olusturulmustur.

1960 tarihli Paris Sézlesmesi, Ekonomik Isbirligi ve Kalkinma Teskilati (OECD) biinyesinde hazirlanmig
olup genelde Bati Avrupa iilkelerince benimsenmektedir. Paris Sozlesmesi, niikleer zararlardan dogan
sorumlulugu 6zel olarak isletmeciye yoneltmektedir. Bu durum, “miinhasir sorumluluk” (channeling of
liability) ilkesi olarak adlandirilmaktadir. S6zlesmeye gore isletmeci, kusuru olmasa dahi zarardan sorumlu
tutulur; bu da “kusursuz sorumluluk™ (strict liability) anlayiginin benimsendigini gostermektedir

1963 tarihli Viyana Sozlesmesi ise Uluslararasi Atom Enerjisi Ajansi (IAEA) onciiliiglinde hazirlanmistir.
Bu sozlegsme daha ¢cok Dogu Avrupa, Asya ve Latin Amerika iilkeleri tarafindan benimsenmistir. Viyana
Sozlesmesi’nde de tipki Paris S6zlesmesi’nde oldugu gibi yalnizca niikleer tesisin isletmecisi sorumlu
tutulmakta kusursuz sorumluluk ilkesi esas alinmaktadir. Viyana Sozlesmesi, Paris Sozlesmesi’ne kiyasla
daha genis cografi kapsama ulasmay1 hedeflemis ve az gelismis tilkelerin ekonomik durumunu gozeterek
bazi1 hiikiimlerde esneklik tanimistir.

Paris ve Viyana Sozlesmeleri arasindaki uyumsuzluklari gidermek amaciyla ise 1988 tarihli Ortak Protokol
kabul edilmis, boylece taraf iilkelerin hangisinin sorumluluk rejiminin uygulanacagi netlestirilmis ve iki
rejimin birbirine karsilikli olarak taninmasi saglanmistir.

Tiirkiye’de niikleer enerji alanindaki somut adimlar, 2010 yilinda Rusya Federasyonu ile imzalanan
Hiikiimetler arasi Anlagma cergevesinde baglatilan Akkuyu Niikleer Gii¢ Santrali (NGS) projesi ile
atilmistir. Bunu takiben, 2013 yilinda Japonya ile Sinop NGS projesine yonelik bir girisimde bulunulmustur.
Ote yandan, Trakya bolgesinde iiciincii bir niikleer santral insasina yonelik hazirhk ¢alismalar1 halihazirda
devam etmektedir. Tiirkiye, Paris So6zlesmesi ile buna ek 1964 ve 1982 tarihli protokollere ve Ortak
Protokole taraftir.

Tirk Hukuku’nda Nikleer enerji faaliyetlerinden dogan zararlar bakimindan benimsenen hukuki
sorumluluk 2022 yilinda yiiriirliige giren 7381 sayili Niikleer Diizenleme Kanunu, niikleer kazalardan
dogan zararlara iliskin miinhasir ve kusursuz sorumluluk ilkesini, sorumluluk limitlerini, zorunlu sigorta
yiktiimliiliiglinii, zamanasimi siirelerini ve yetkili mahkemeleri ayrintili bigimde diizenlemektedir. Bununla
birlikte, Anayasa’nin 90. maddesi geregince usuliine uygun olarak yiiriirliige konulan milletlerarasi
antlagsmalar kanun hiikmiinde oldugundan, Tiirkiye’nin tarafi oldugu 1960 tarihli Paris Sozlesmesi ve
ek protokoller de niikleer sorumluluk hukukunun temel kaynaklarindan biridir. Ote yandan, 7381 sayili
Kanun ve Paris S6zlesmesi’nde hiikiim bulunmayan hallerde, 6098 sayili Tiirk Borglar Kanunu’nun 71.
maddesinde ongoriilen tehlike sorumlulugu hiikiimleri tamamlayici nitelikte devreye girmektedir.
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Anahtar Kelimeler: Niikleer enerji, Paris Sozlesmesi, Viyana Sozlesmesi, 7381 sayili Niikleer Diizenleme
Kanunu, tehlike sorumlulugu.

Special Liability Regimes in the Compensation of
Damages Arising from Nuclear Energy Activities:
Some International Agreements and the Perspective
of Turkish Law

Abstract

Nuclear energy has gained an important place in energy policies due to its high efficiency and low carbon
emissions, while the risks inherent in nuclear activities necessitate the development of a special liability
regime for this field. Nuclear accidents not only cause environmental and economic damage that transcends
national borders, but can also reach dimensions that cannot be compensated by classical liability principles.
For this reason, special liability regimes such as the Paris Convention and the Vienna Convention have been
established in international law.

The 1960 Paris Convention was prepared within the Organisation for Economic Co-operation and
Development (OECD) and is generally adopted by Western European countries. The Paris Convention
specifically directs liability for nuclear damage to the operator. This is referred to as the ‘exclusive liability’
(channeling of liability) principle.

According to the agreement, the operator is held liable for damage even if there is no fault on their part,
which demonstrates the adoption of the concept of ‘strict liability.” The 1963 Vienna Convention was
prepared under the auspices of the International Atomic Energy Agency (IAEA). This agreement has been
adopted mainly by Eastern European, Asian, and Latin American countries.

Like the Paris Convention, the Vienna Convention holds only the operator of the nuclear facility liable and
adopts the principle of strict liability. The Vienna Convention aims to achieve a broader geographical scope
than the Paris Convention and provides flexibility in certain provisions to take into account the economic
situation of less developed countries.

To resolve the inconsistencies between the Paris and Vienna Conventions, the Joint Protocol of 1988 was
adopted, thereby clarifying which country’s liability regime would apply and ensuring mutual recognition
between the two regimes.

Concrete steps in the field of nuclear energy in Turkey were taken with the Akkuyu Nuclear Power Plant
(NPP) project, which was launched within the framework of the Intergovernmental Agreement signed with
the Russian Federation in 2010. Following this, an initiative was launched in 2013 with Japan for the Sinop
NPP project. Meanwhile, preparatory work for the construction of a third nuclear power plant in the Thrace
region is currently ongoing. Turkey is a party to the Paris Agreement, along with the additional protocols
dated 1964 and 1982, and the Joint Protocol.

Under Turkish law, the legal liability for damages arising from nuclear energy activities is governed by
Law No. 7381 on Nuclear Regulation, which entered into force in 2022. This law establishes the principle
of exclusive and strict liability for damages resulting from nuclear accidents, sets liability limits, mandates
compulsory insurance, statute of limitations, and competent courts in detail. However, in accordance with
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Article 90 of the Constitution, international agreements that have been duly enacted have the force of law,
and therefore the 1960 Paris Convention and its additional protocols, to which Turkey is a party, are also
fundamental sources of nuclear liability law. On the other hand, in cases where the Law No. 7381 and the
Paris Convention do not provide for such matters, the provisions on liability for risk under Article 71 of the
Turkish Code of Obligations No. 6098 apply as supplementary provisions.

Keywords: Nuclear energy, Paris Convention, Vienna Convention, Nuclear Regulation Law No. 7381,
liability for risk.
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Nesnelerin Internetinin Tibbi Kullanim Alanlari
(Internet of Medical Things) ve Kisisel Verilerin
Korunmasi

Dog. Dr. Mehmet Emin OZGUL
Pamukkale Universitesi Hukuk Fakiiltesi

Ozet

Saglik sektoriinde teknolojik gelismelerin yakindan takip edildigi ve yapay zeka tabanli sistemlerin
kullaniminin hizla yayginlastig1 giiniimiizde, kullanim1 giderek artan teknolojilerden biri de Nesnelerin
Interneti (IoT-Internet of Things) dir. Akilli evler ve sehirlerden, otonom araclardan, giyilebilir cihazlardan
ve endiistriyel iiretim ve otomasyondaki kullanimindan dolay1 yakindan tanidigimiz bu teknoloji, giyilebilir
tibbi cihazlar ve diger tibbi iirinler yoluyla saglik sektoriinde kokli degisim ve doniisiimlere yol agmustir.
Bilgisayarlar disinda bir¢ok farkli cihazin internete bagli ve gerektiginde birbiriyle baglantili ¢aligmasini
saglayan bu teknolojinin altyapisinda, internet basta olmak iizere, kizil Gtesi 1gmlar, radyo dalgalari,
kameralar, sensorler ve bulut bilisim sistemleri gibi araclar yer almaktadir. Nesnelerin Interneti sayesinde
¢evrimici birgok cihaz ya da nesne, birbirlerine, merkezi sistemlere veya dijital hastanelere baglanabilmekte,
bu sekilde otomatik ve hizli bir veri aligverisi gergeklesmekte, hizli karar alinarak zamaninda tibbi
miidahalede bulunulabilmektedir.

Nesnelerin Interneti teknolojisinin bir alt kiimesi olan ve teshis, tedavi gibi tibbi miidahalelerde ya da
koruyucu hekimlik hizmetlerinde kullanilabilen “Tibbi Nesnelerin Interneti” [Internet of Medical Things
(IoMT)] teknolojisi, giivenlik, gizlilik ve kisisel verilerin korunmast ile ilgili baz1 sorunlar1 beraberinde
getirmektedir. Tibbi Nesnelerin Internetine bagl cihazlar, insan miidahalesi olmaksizin veri aligverisinde
bulunabildikleri, 6l¢iim yapip sonuglarini paylasabildikleri ve tepki verip inisiyatif kullanabildikleri i¢in
stirekli ve yiiksek hacimli bir veri trafigi olusturmaktadirlar. Giyilebilir teknolojiler, sensorler ve tibbi
implantlar, bireyleri, verilerin hem kullanicist hem de kaynagi haline getirmekte, ayrica “Biiyiik Veri
(Big Data)” i¢in kaynak olusturma ve Biiyiikk Veri’den beslenme 6zelligine de sahip olmaktadir. Elde
edilip islenen kisisel veri miktarinda ve ¢esitliligindeki siirekli artig, kisisel saglik verilerinin ve diger
ozel nitelikte kisisel verilerin stirekli olarak islenmesi ve Biiylik Veri kaynagi olarak kullanilmasi kisisel
verilerin korunmasi bakimindan bircok hukuki tartismaya kaynaklik etmektedir. Ote yandan Nesnelerin
Interneti gercevesinde birbirine bagli olan ve makine &grenimi, derin 6grenme gibi yapay zeka yontemlerini
ve yapay zeka algoritmalarint kullanan cihazlar, kullaniciy1 yapay zekanin seffaflik sorunlariyla da karst
karsiya getirmektedir. Ozel nitelikteki veya diger kisisel verileri otomatik sistemlerde islenen ilgili kisiyi,
yapay zeka sisteminin ve algoritmalarmin isleyisi konusunda bilgilendirmek ve bununla baglantili olarak
gercek anlamda acik rizasini almakta yasanan giicliikler, ilgili kisinin kisisel verilerinin islenmesiyle ilgili
haklarini elde edebilmesi ve veri sorumlusunun da yiikiimliiliikklerini tam olarak yerine getirmesi bakimindan
bazi sorunlar dogurmaktadir. Ger¢ek anlamda aydinlatma yapmakta ve agik riza almakta yasanan giigliikler
yaninda stirekli kisisel saglik verisi toplamanm dogurdugu riskler, uygulamada veri minimizasyonunu
saglama bakimindan yasanan sorunlar, profilleme riskleri, cihazlarin siber saldirilara agik olmasi ve 6698
sayil1 Kisisel Verileri Koruma Kanunu (KVKK) ve Avrupa Birligi Genel Veri Koruma Tiiziigi (GDPR)
baglaminda kisisel veri islenmesine iliskin ilkelere ve sartlara uygunlugun saglanmasinda yasanan diger
giicliikler, konuyla ilgili ne kadar ¢ok sorunla karsi karsiya oldugumuzu gozler 6niine sermektedir.
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Bu cercevede calismamizda dncelikle Tibbi Nesnelerin Interneti kavrami ve kullanim alanlar1 agikliga
kavusturulmakta, ardindan ulusal mevzuatimiz ve Avrupa Birligi mevzuati baglaminda tibbi nesnelerin
internetine yonelik sorunlar ve bu sorunlarla ilgili olarak mevzuattaki eksiklikler belirlenmektedir. Bu
konudaki ¢oziim 6nerileri ve alinmasi gereken teknik ve hukuki tedbirler ile caligma sona ermektedir.

Anahtar Kelimeler: Nesnelerin interneti, giyilebilir tibbi teknolojiler, kisisel saglik verileri, veri
minimizasyonu, aydinlatma ve agik riza.

Medical Applications of the Internet of Things
(Internet of Medical Things) and the Protection of
Personal Data

Abstract

In today’s world, where technological developments in the healthcare sector are closely monitored and
the use of artificial intelligence-based systems is rapidly expanding, one of the technologies whose use
is increasingly spreading is the Internet of Things (IoT). This technology, which we are familiar with
through its applications in smart homes and cities, autonomous vehicles, wearable devices, has led to
profound changes in the healthcare sector through wearable medical devices and other medical products.
The infrastructure of this technology, which enables many different devices other than computers to be
connected to the internet and to operate in an interconnected manner when necessary, includes elements
such as the internet, infrared rays, radio waves, cameras, sensors, and cloud computing systems. Thanks to
the Internet of Things, many online devices or objects can connect to each other, to central systems, or to
digital hospitals, thereby enabling automatic and rapid data exchange, quick decision-making, and timely
medical intervention.

A subset of [0T, the Internet of Medical Things (IoMT), which can be used in medical interventions such
as diagnosis and treatment as well as in preventive healthcare services, brings with it certain problems
related to security, privacy, and the protection of personal data. Devices connected to the Internet of Things
generate continuous and high-volume data traffic, as they are capable of exchanging data, performing
measurements and sharing results, and even responding and taking initiative without human intervention.
Wearable technologies, sensors, and medical implants turn individuals into both users and sources of data,
while at the same time creating resources for “Big Data” and feeding on it. Devices interconnected within
the framework of the Internet of Things and utilizing artificial intelligence methods such as machine
learning, deep learning, and other artificial intelligence algorithms also expose users to the transparency
problems of artificial intelligence. The difficulties in informing data subjects whose sensitive or other
personal data is processed in automated systems about the functioning of artificial intelligence systems and
algorithms, and in obtaining their genuine consent in this regard, create challenges both for data subjects in
exercising their rights over their personal data and for data controllers in fully fulfilling their obligations. In
addition risks stemming from the continuous collection of personal health data, challenges in ensuring data
minimization in practice, profiling risks, the vulnerability of devices to cyberattacks, and other difficulties
in ensuring compliance with the principles and conditions for personal data processing under the Personal
Data Protection Law No. 6698 and the European Union’s General Data Protection Regulation, reveal the
multitude of problems we face in this field.
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In this context, our study first clarifies the concept of the “Internet of Medical Things” and its fields of
application, then identifies the problems related to the Internet of Medical Things within the framework of
our national legislation and European Union legislation, as well as the gaps in legislation regarding these
issues. The study concludes with proposed solutions and the technical and legal measures that should be
taken in this regard.

Keywords: Internet of things, wearable medical technologies, personal health data, data minimization,
information and informed consent.
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Yapay Zekali Tibbi Cihazlarin Yol A¢tigi
Zararlardan Dogan Yasal Sorumluluk

Dog. Dr. Nurten INCE AKMAN
Marmara Universitesi Siyasal Bilgiler Fakiiltesi

Ozet

Yapay zeka (YZ) tabanli tibbi cihazlarin teshis ve tedavi yontemlerinde kullanilmasi, insan saglhigi ve
yasaminda ¢igir acan gelismelere yol agmaktadir. Radyoterapi planlamasindan elektrokardiyogram
yorumlamaya kadar bir¢ok alanda saglik profesyonellerine destek olan bu sistemler, hem saf yazilim
uygulamalari hem de donanim ve yazilimi birlestiren iiriinler olarak karsimiza ¢ikmaktadir. Ornegin,
diyabet hastalar1 i¢in gdzyas: lizerinden kan sekeri seviyesini dl¢ebilen akilli kontakt lensler veya hastalarin
semptomlarini girerek teshis Onerileri alabildigi uygulamalar bu yeniliklerin bir pargasidir. Bu tiir saglik
platformlarinin, saglik hizmetlerinin kisisellestirilmesine 6nemli katkilar sagladigi kabul edilmektedir.
Ancak, tibbi teknolojilerdeki bu hizli gelisim ve yaygin kullanim, hizmet sunumunda 6nemli bir doniistime
yol acarken, tibbi cihazlarin kullaniminin artmasiyla birlikte potansiyel risklerin de artmasi kaginilmaz bir
gergektir. Bu cihazlarin iiretim ve imalat siireglerindeki olasi hatalar, kullanicilar veya tiglincii kisiler i¢in
ciddi saglik riskleri olusturabilir. Bu potansiyel riskler géz oniine alindiginda, meydana gelen zararlardan
kimin, hangi hukuki temele dayanarak sorumlu tutulacaginin belirlenmesi 6nemli bir hukuki mesele
olarak ortaya ¢ikmaktadir. Bu kapsamda, tibbi cihazlarin artan kullanimi ve barindirabilecegi potansiyel
riskler, tibbi teknoloji alaninda iiriin sorumlulugu hukukunun 6nemini daha da artrmustir. Bu nedenle,
hasta giivenliginin saglanmasi ve saglik sektoriiniin gelisimi agisindan, tibbi cihaz ireticilerinin, iiriin
sorumlulugunun kapsamli bir sekilde incelenmesi kritik bir dnem tagimaktadir. Bu ¢alismanin amaci,
yapay zeka tabanli tibbi cihazlardan kaynaklanan zararlardan iireticilerin sorumlu olup olmadigini, hem
Avrupa Birligi Uriin Direktifi hem de ulusal hukukumuzdaki 7233 sayili Uriin Giivenligi ve Teknik
Diizenlemeler Kanunu (UGTDK) cercevesinde incelenmektir. Bu dogrultuda, yapay zeka tabanli bir tibbi
cihazin yaziliminin hukuken bir “iiriin” olarak kabul edilip edilemeyecegi, klasik tirtinlerdeki “ay1plt tirtin”
taniminin yapay zeka tabanli cihazlara nasil uygulanacagi ve bu baglamda makul giivenlik beklentisinin
nasil belirlenecegi gibi konular ele aliacaktir. Ayrica, siirekli 6grenen yapay zeka algoritmalarma sahip
cihazlarda, zararla cihazin hatasi arasindaki illiyet baginin nasil kurulacagi ve bu cihazlarla yapilan teshis
ve tedavi siireclerine saglik personelinin eylemlerinin miidahil olmasi durumunda illiyet baginin kesilip
kesilmeyecegi gibi bircok husus detayli olarak incelenecektir. Mevcut yasal diizenlemelerin statik trtinler
icin tasarlanmis olmasindan hareketle, dinamik ve degisebilir yapay zeka sistemleri i¢in ne kadar uygun
oldugu tartisilacak ve ¢6ziim Onerileri sunulacaktir.

Anahtar Kelimeler: Tibbi cihazlar, yapay zeka, kusursuz sorumluluk, {iriin sorumlulugu, illiyet bag.
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Liability for Damages Caused by Artificial
Intelligence-Based Medical Devices

Abstract

The use of artificial intelligence-based medical devices in medical diagnosis and treatment methods is
leading to groundbreaking advances in human health and life. In addition, artificial intelligence systems
are supporting healthcare professionals in many areas, from radiotherapy planning to electrocardiogram
interpretation. In addition to pure software applications, there are also products that combine hardware and
software. For example, a contact lens has been developed that can measure blood sugar levels every second
through tears for diabetics. Some Al-based medical devices can be used by patients without the assistance
of a healthcare professional. For example, applications that allow patients to enter their symptoms and
receive diagnostic suggestions, as well as tips on whether a doctor’s visit is necessary and how urgent it
is, are extremely common today. Such healthcare platforms combine medical information with artificial
intelligence systems. It is widely accepted that such applications make a significant contribution to the
personalization of healthcare. For example, patients can screen themselves for skin cancer using a free app
on their smartphones, or test their coughs for diseases using their smartphone’s microphone; the software
makes a preliminary assessment based on the sound of the cough. The rapid development and widespread
use of medical technologies are leading to a significant transformation in the delivery of healthcare services.
In light of these developments, it is an inevitable reality that the increase in the use of medical devices also
brings with it an increase in potential risks. Possible errors in the production and manufacturing processes
of these medical devices can pose serious health risks to users or third parties. Considering the potential
risks of these devices, determining who is liable for any resulting damages and on what legal grounds is an
important legal issue that needs to be addressed.

The increasing use of medical devices and the potential risks they may pose have led to product liability law
becoming even more important in the field of medical technology. Therefore, a comprehensive examination
of the product liability of medical device manufacturers is of critical importance both for ensuring patient
safety and for the development of the healthcare sector. The purpose of this study is to examine whether
manufacturers are liable for damages caused by artificial intelligence-based medical devices within the
framework of both the European Union Product Directive and our national law, the Product Safety and
Technical Regulations Law No. 7233 (UGTDK). In this context, the issue of whether the software of an
artificial intelligence-based medical device can be considered a product in legal terms, how the definition
of a defect in classical products applies to artificial intelligence-based devices, and how reasonable
expectations of safety can be determined in this context. Many issues will be addressed and examined in
detail, such as how to establish the causal link between the damage and the error caused by the device in
devices with continuously learning artificial intelligence algorithms, and whether the causal link is broken
when the actions of healthcare personnel intervene during diagnosis and treatment with these devices.
The extent to which existing legal regulations designed for static products are suitable for dynamic and
changeable artificial intelligence systems will be discussed, and solutions will be proposed.

Keywords: Medical devices, artificial intelligence (Al), strict liability, product liability, causation.
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Yapay Zekanin Miras Hukukuna Olas1 Etkileri
Uzerine Bir Degerlendirme

Ogr. Gor. Dr. Hilal DAVER
Kocaeli Universitesi, Hereke O. I. Uzunyol MYO

Ozet

Yapay zeka teknolojileri giinlimiizde egitimden tibba, giivenlik sistemlerinden finansa kadar pek ¢ok alanda
kullanilmaktadir. Bu teknolojik doniigiimiin, miras hukuku alaninda da yadsinamaz etkiler dogurmaya
basladig agiktir. Uygulamada mirasbirakanin son arzularini sesli ve/veya goriintiilii sekilde kaydetmesiyle
olusan dijital vasiyetnamelere sik¢a rastlanmaktadir. Tiirk miras hukukunda sekli anlamda &liime baglh
tasarruflarin tabi oldugu “numerus clausus” prensibi karsisinda dijital vasiyetnamelerin gecerliligi dahi
tartismaliyken yapay zeka sistemleri, oneri sunma veya metin olusturma fonksiyonlar ile mirasbirakanin
hazirladig1 vasiyetnamelerde, karar verme siirecine dogrudan etki edebilmektedir. Algoritmik yonlendirme
riski, 6liime bagli islemin gecerlilik agisindan dikkatle degerlendirilmesini gerektirmektedir.

Ote yandan bazi yapay zeka sistemleri, karar alma, varlik yonetimi ve yaratici iiretim gibi insanlara 6zgii
faaliyetleri yerine getirebilir hale gelmistir. Bu gelisme, klasik hukuk sistemlerinde tanimli olan “mirasgilik
ehliyeti” kavramimi yeniden degerlendirmeyi de gerekli kilmaktadir. Zira mevcut hukuk diizeninde yalnizca
gercek ve tiizel kisiler mirasg1 olabilirken yapay zekanin bu statiilerden herhangi birine sahip olmamasi,
O0lim sonrasi yapay zekaya deger aktarimi taleplerini hukuken karsiliksiz birakmaktadir. Dolayisiyla
yapay zekanin mirasgilik ehliyeti baglaminda mevcut hukuki engelleri ve olast degisiklikleri de irdelemek
gerekmektedir. Avrupa Parlamentosu Hukuk Isleri Komisyonunca 2017°de yayimlanan Robotik Tavsiye
Raporu’nda, otonom 6zellige sahip yapay zeka sistemlerine elektronik kisilik taninabilecegi belirtilmistir.
Bu baglamda, 6grenebilen ve karar alabilen yapay zekali varliklarin hukuki sonu¢ doguran fiilleriyle hak
sahibi olabilme, borg altina girebilme ya da sorumlu tutulabilmeleri agisindan tiizel kisilere benzer bir statii
taninmast miimkiin kilinabilecektir.

Yapay zeka miras hukukunda devrim niteliginde bir doniisiim yaratma potansiyeline sahiptir; ancak bu
doniisiim ¢esitli soru ve sorunlar1 da beraberinde getirmektedir. Bu cer¢cevede ¢alismamiz karsilagtirmali
hukuktaki diizenlemelerden de yararlanarak su sorulara yanit bulma amacini tagimaktadir:

1. Dijitallesen hukuk diizenlerinde algoritmik yo6nlendirme, mirasbirakanin irade serbestisini nasil
etkileyebilir? Yapay zeka tarafindan yonlendirilerek olusturulan bir vasiyetnamenin irade sakatligi
nedeniyle iptali miimkiin miidiir?

2. Gelecekte yapay zeka ile hazirlanan vasiyetnamelerin gecerlilik kosullart nasil belirlenmelidir?

3. Tiirk Medeni Kanunu’nda mirasgilik ehliyeti nasil tanimlanir ve yapay zeka bu tanim kapsamina girebilir
mi? Tiizel kisiligin tanimi, yapay zeka sistemlerine genisletilebilir mi?

4. “Elektronik kisilik” statlisiiniin taninmas1 halinde, yapay zeka sistemlerine vasiyet yoluyla mal birakmak
miimkiin olabilir mi? Yapay zeka sistemlerinin temsilcileri araciligiyla dolayli miras¢ilik miimkiin mii?
Anahtar Kelimeler: Yapay zeka, mirasbirakanin irade serbestisi, iptal edilebilirlik, elektronik kisilik,
algoritmik yonlendirme.
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An Assessment of the Potential Impacts of Artificial
Intelligence on Inheritance Law

Abstract

Artificial intelligence (AI) technologies are currently being used in a wide range of fields, from education
to medicine, and from security systems to finance. This technological transformation has also begun to have
undeniable effects on the field of inheritance law. In practice, digital wills created through the audio and/or
visual recording of the testator’s last wishes are becoming increasingly common. While the validity of such
digital wills is still debatable under Turkish inheritance law—particularly in light of the “numerus clausus”
principle governing testamentary dispositions—a more complex issue has emerged: Al systems, through
their suggestion or text generation functions, can directly influence the decision-making process in wills
prepared by testators. This raises several issues directly related to the principle of testamentary freedom.

On the other hand, some artificial intelligence systems have become capable of performing activities
traditionally associated with humans, such as decision-making, asset management, and creative production.
This development necessitates a reconsideration of the concept of “capacity to inherit,” as defined in classical
legal systems. Currently, only natural and legal persons can be heirs under existing legal frameworks.
However, since artificial intelligence does not possess either of these legal statuses, any request for the
transfer of value to an Al after death remains legally unrecognized. Therefore, it is essential to examine
the current legal obstacles and potential reforms concerning the capacity of artificial intelligence to inherit.
In this context, in the Robotics Recommendation Report published by the European Parliament Legal
Affairs Committee in 2017, it was stated that autonomous artificial intelligence systems could be granted
electronic personality. Accordingly, a status similar to that of legal persons could be conferred upon Al
entities capable of learning and making decisions, enabling them to hold rights, incur obligations, or be held
liable through their legally consequential acts.

This study, which explores the potential impacts of Al on inheritance law, aims to address the following
questions by also referring to comparative legal regulations:

1. How might algorithmic influence affect the testator’s freedom of will in increasingly digitized legal
systems? Is it possible to annul a will created under the influence of Al on the grounds of vitiated consent?

2. How should the validity requirements of wills prepared with the assistance of Al be determined in the
future?

3. How is inheritance capacity defined in the Turkish Civil Code, and can Al fall within this definition? Is
it possible to extend the legal definition of a legal entity to include Al systems?

4. If “electronic personhood” were to be recognized, would it then be possible to bequeath assets to Al
systems? Could indirect inheritance via Al representatives be made possible?

Keywords: Artificial intelligence, the testator’s freedom of will, annulability, electronic personhood,
algorithmic influence.
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Greenwashing Uygulamalarinin Tiiketici Hukuku
Acisindan Degerlendirilmesi

Ars. Gor. Hatice Nur AKTAS INCEL
Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi

Ozet

Son yillarda ¢evre bilincinin artmasiyla birlikte, tiiketicilerin ¢evre dostu iriinlere olan ilgisi de dnemli
olgtide yiikselmistir. Bu egilim, isletmeleri siirdiiriilebilirlik kavramini pazarlama stratejilerine dahil etmeye
tesvik etmistir. Ancak bu egilimin yiizeysel ve aldatici bigimleri, yani “greenwashing” (yesil aklama), hem
cevresel duyarlilifi istismar etmekte hem de tiiketicilerin yanlis yonlendirilmesine neden olmaktadir.

Bu ¢alisma, greenwashing uygulamalarmin tiiketici hukuku ¢er¢evesinde nasil ele alinabilecegini; 6zellikle
“ayipli ifa”, “haksiz ticari uygulama” ve “tiikketicinin korunmasi hakki” gibi kavramlar etrafinda incelemeyi
hedeflemektedir. Greenwashing, {irlin, hizmet veya sirketlerin gergekte oldugundan daha c¢evreci
gosterilmesi yoluyla yapilan yaniltict tanitimlar: ifade etmektedir. Bu tarz yaklasimlar, tiiketici tercihlerini
dogrudan etkilemekle kalmaz, ayn1 zamanda ekonomik ve etik giiven iligkisini de zedeleyerek tiiketici
haklarmi tehdit eder. Bu sebeple, greenwashing faaliyetlerinin bazi hukuki miieyyidelerle desteklenmesi
gerekmektedir.

Tiirkiye’de 6502 sayili Tiiketicinin Korunmas: Hakkinda Kanun kapsaminda; tiiketicilerin dogru
bilgilendirilmesi, ayipliiiriin ve hizmetlerden korunmasi ve yaniltici reklamlar karsisinda 6nlemlerin alinmasi
esastir. Bu baglamda, greenwashingin “ayipli ifa” kapsaminda degerlendirilip degerlendirilemeyecegi
hukuken tartisilmalidir. Tiiketici kararlarin1 manipiile eden, irade 6zgiirliigiinii sinirlayan ve ekonomik
davranislarini etkileyen bu tiir tanitimlar, diirtistliik ilkesi ve ticaret ahlaki ile uyusmamaktadir. Avrupa
Birligi mevzuatinda da bu konuda ¢esitli diizenlemeler mevcuttur; 6zellikle 2005/29/EC sayili Direktif
kapsaminda tiiketici haklar1 korunmakta, 2024 y1li itibarryla yayimlanan AB Komisyonu y&nergelerinde
¢evresel iddialar i¢in ispat yilikiimliiliigii isletmelere yiliklenmistir. Tiirkiye’de heniiz bu diizeyde spesifik bir
diizenleme bulunmasa da Reklam Kurulu kararlar1 ve genel hukuk ilkeleri ¢ergevesinde degerlendirmeler
yapilmaktadir. Greenwashing, tiiketicinin bilgiye ulagma hakki ve ekonomik 6zgiirliigii tizerinde olumsuz
etkiler dogurmakta; bu durum yalnizca bireysel degil, toplumsal giiven diizeyini de sarsmaktadir. Bu
nedenle, hukuk sisteminin bu yeni ve yaniltici ticari pratikler karsisinda daha onleyici ve koruyucu bir
tutum benimsemesi gereklidir.

Sonug olarak, bu ¢alismada greenwashing olgusunun tiiketici hukukunda net bir sekilde tanimlanmasi,
denetim araglarinin giiclendirilmesi ve ¢evreci sdylemlere iligkin ispat yiikiintin isletmelere birakilmasi
gerektigi vurgulanacaktir. Arastirma kapsaminda hem Tiirk hukuku hem de Avrupa hukuku perspektifinden
kargilastirmali 6nerilere yer verilecektir.

Anahtar Kelimeler: Greenwashing uygulamalari, tiiketici haklari, ayipl ifa, haksiz ticari uygulamalar,
stirdirtilebilirlik.
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Evaluation of Greenwashing Practices from the
Perspective of Consumer Law

Abstract

In recent years, the rise in environmental awareness has significantly increased consumer interest in
eco-friendly products. This trend has encouraged businesses to incorporate the concept of sustainability
into their marketing strategies. However, superficial and deceptive forms of this trend—referred to as
greenwashing—exploit environmental sensitivity and mislead consumers.

This study aims to examine how greenwashing practices can be addressed within the framework of
consumer law, particularly through concepts such as defective performance, unfair commercial practices,
and the right to consumer protection. Greenwashing refers to misleading promotions that portray products,
services, or companies as more environmentally friendly than they actually are. These approaches not
only directly influence consumer choices but also undermine economic and ethical trust, posing a threat to
consumer rights. Therefore, greenwashing activities must be supported by legal sanctions.

In Turkey, Law No. 6502 on Consumer Protection emphasizes accurate consumer information, protection
from defective goods and services, and measures against misleading advertisements. Within this context,
it is legally debatable whether greenwashing can be evaluated as a form of defective performance.
Promotional tactics that manipulate consumer decisions, restrict freedom of will, and influence economic
behavior conflict with the principle of good faith and commercial ethics. The European Union has also
introduced various regulations on this issue; notably, Directive 2005/29/EC protects consumer rights, and as
0f 2024, new guidelines from the European Commission impose a burden of proof on businesses regarding
environmental claims. Although Tiirkiye does not yet have such specific regulations, evaluations are made
based on decisions of the Advertising Board and general legal principles. Greenwashing negatively affects
consumers’ right to access information and economic freedom, and this impact extends beyond individuals
to erode societal trust. Therefore, legal systems must adopt a more preventive and protective stance against
these deceptive commercial practices.

In conclusion, this study will emphasize the need for a clear legal definition of greenwashing within
consumer law, the strengthening of oversight mechanisms, and the imposition of the burden of proof on
businesses regarding environmental claims. Comparative recommendations will be provided from both
Turkish and European legal perspectives.

Keywords: Greenwashing practices, consumer rights, defective performance.
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Yol Tarif Eden Uygulamalarin Yanlig
Y onlendirmesinden Kaynaklanan Hukuki
Sorumluluk

Dog. Dr. Mehmet ALTUNKAYA / Ars. Gor. Edanur COMAKLI
Akdeniz Universitesi Hukuk Fakiiltesi / Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Yol tarif eden uygulamalar, lilkemizde 6zellikle son yillarda sosyal, ekonomik ve hukuki alanlarda
onemli bir rol iistlenmistir. Teknolojinin gelismesiyle birlikte ortaya ¢ikan bu ihtiyag, kolaylikla analiz
edilip hesaplanabilen yol tarifi uygulamalariyla karsilanmaktadir. Bu uygulamalar, farkli sektorlerde
genis bir kullanim alan1 bulmakta ve zamandan tasarruf saglayan gilivenilir bir ulasgim ag1 olusturmay1
amaglamaktadir. Temel hedef, varig noktasi i¢in alternatifler arasindan en uygun rotanin belirlenmesidir.
S6z konusu uygulamalarin sahibi olan sirketlerle kullanicilar arasinda dijital ortamda hizmet s6zlesmeleri
kurulmaktadir.

Yazilim sirketleri, bu sdzlesmelerde genellikle sorumluluklarini sinirlamaya yonelik hiikiimler diizenlese
de, bu hiikiimler her durumda hukuki sorumlulugu ortadan kaldirmamaktadir. Giiniimiizde bir¢ok yol tarifi
uygulamast, ticretli veya licretsiz tek bir platform iizerinden birden ¢ok hizmet sunmay1 taahhiit etmektedir.
Dolayistyla bu uygulamalar yalnizca yon bulmayr saglayan teknolojik iriinler degil, ayni zamanda
stirekli bakim, kontrol ve iyilestirme gerektiren genis kapsamli hizmet sistemleridir. Bu nedenle yol tarifi
uygulamalarmm yanlis yonlendirmelerinden dogan hukuki sorumlulugun degerlendirilmesi, teknolojinin
niteligi ve bu hizmetlerin kapsami1 dikkate alinarak yapilmalidir.

Glintimiizde yol tarifine yardimci olan (yaya, toplu tasima veya Ozel aracla) cok sayida uygulama
bulunmaktadir. Google Maps, Apple Maps, Maps.me, Moovit, Here WeGo, Citymapper, Waze ve Komoot
bunlardan bazilaridir. Bu uygulamalar; trafik yogunlugu, alternatif glizergahlar, toplu tasima hatlar1 ve varis
noktasindaki isletmelere iligkin anlik bilgiler sunarak kullanicilarin ulagimini kolaylagtirmaktadir. Bununla
birlikte, zaman zaman bu uygulamalarin yanlis yonlendirmeleri nedeniyle ¢esitli aksakliklar ortaya
cikabilmekte ve maddi ya da manevi zararlara yol agabilmektedir. Ozellikle trafik durumu, yol calismalari,
isletmelere ait bilgiler veya radar uyarilar: konusundaki hatali yonlendirmeler bu riskleri artirmaktadr.

Yol tarifi uygulamalarinin geldigi nokta, onlar1 yalnizca “en uygun rotay: sunan basit araglar” olmaktan
¢ikarmis, dinamik ve siirekli giincellenmesi gereken kapsamli bir hizmet sistemine doniistiirmiistiir.
Bu nedenle, uygulamalarm sundugu bilgilere giivenmek gliniimiizde makul bir beklenti olarak
degerlendirilmektedir. Dolayisiyla yanlis ydnlendirmelerden dogan sorumlulugun belirlenmesi,
uygulamalarin teknik isleyisi ve kullanici beklentileri cercevesinde ayri bir 6nem tasimaktadir.

Her ne kadar uygulamalarin yalnizca “yoénlendirici” oldugu ve nihai kararin kullaniciya ait bulundugu
ileri siiriilse de, bu yaklasim her durumda kabul edilemez. Ote yandan, her hatali yonlendirmede yazilim
sirketlerini dogrudan sorumlu tutmak da hakkaniyete uygun degildir. Kusur oranina dayali bir sorumluluk
degerlendirmesi yapilmali ve uygulamanin 6zerk karar alma kabiliyeti de dikkate alinmalidir. Zira gelisen
teknoloji, bu uygulamalarin zaman zaman kendi basma karar verici konumda hareket edebilecegini
gostermektedir. Bu durumda yazilim sirketinin sorumlulugu, 6zerk karar verme durumlari agisindan ayrica
degerlendirilmelidir.

Bu caligma, yol tarifi uygulamalarinin yanlis yonlendirmelerinden dogan hukuki sorumlulugun sinirlarini
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tartismakta ve uygulamada teorik temeli bulunmayan ara ¢dztimler yerine, kullanicilarin s6zlesmeden dogan
hak ve ytikiimliiliiklerini de g6z dniinde bulunduran sistematik bir degerlendirme sunmay1 amaglamaktadir.
Anahtar Kelimeler: Yol tarifi uygulamalari, hukuki sorumluluk, dijital hizmet sézlesmeleri, yanlis
yonlendirme, teknolojik gelismeler.

Legal Liability Arising from Erroneous Guidance
Provided by Route Guidance Applications

Abstract

In recent years, route guidance applications have assumed a crucial role in Turkey, particularly in the
social, economic, and legal spheres. With technological advancements, the increasing demand for efficient
navigation has been met through applications capable of rapid analysis and computation. These applications
are widely used across various sectors and aim to establish a reliable transportation network that saves
time. Their primary objective is to identify the most appropriate route among available alternatives. In this
context, digital service contracts are concluded between the companies operating these applications and
their users.

Although software companies frequently include provisions in these contracts to limit their liability, such
clauses do not, in every instance, exempt them from legal responsibility. Today, many route guidance
applications, whether paid or free of charge, provide multiple services through a single platform.
Consequently, these applications are no longer merely technological tools for navigation but have evolved
into comprehensive service systems requiring constant maintenance, monitoring, and improvement.
Therefore, the assessment of legal liability arising from erroneous guidance must be undertaken with
consideration of the technological nature of these tools and the scope of the services they provide.

Currently, numerous applications assist users in navigation, whether on foot, by public transportation, or
by private vehicle. Google Maps, Apple Maps, Maps.me, Moovit, Here WeGo, Citymapper, Waze, and
Komoot are among the most prominent examples. These applications offer real-time information regarding
traffic conditions, alternative routes, public transportation lines, and businesses at the destination, thereby
facilitating user mobility. However, erroneous guidance can occasionally cause significant disruptions,
leading to material or non-material damages. In particular, inaccurate data on traffic congestion, roadworks,
businesses, or speed camera alerts heightens these risks.

The evolution of route guidance applications has transformed them from “simple tools that merely provide
the optimal route” into dynamic and continuously updated service systems. As a result, reliance on the
information provided by these applications has become a reasonable expectation. Accordingly, determining
liability for erroneous guidance has gained special significance and must be analyzed in light of both the
technical operation of these applications and the legitimate expectations of their users.

While it is sometimes argued that such applications merely “guide” users and that the ultimate decision
rests with them, this reasoning is not universally acceptable. Conversely, holding software companies
strictly liable for every incorrect instruction would be equally unjust. Instead, liability should be assessed
based on the degree of fault while also considering the autonomous decision-making capabilities of these
applications. Technological developments show that, in certain instances, these applications may act in
a quasi-autonomous capacity. In such cases, the liability of software companies should be separately
examined with respect to these autonomous functions.
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This study aims to explore the boundaries of legal liability for erroneous guidance provided by route
guidance applications and to offer a systematic analysis that considers not only technological developments
but also the contractual rights and obligations of users.

Keywords: Route guidance applications, legal liability, digital service contracts, erroneous guidance,
technological developments.
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Tapu Sicilinde Yer Alan Gergek Kisi Kayitlarinin
Aleniyet Ilkesi ve Kisisel Veriler Isiginda
Degerlendirilmesi

Dr. Ogr. Uyesi Pinar AKTAS AVCI
Atatiirk Universitesi Hukuk Fakiiltesi

Ozet

Esya hukukuna héakim ilkelerden biri olan aleniyet ilkesi, esya lizerindeki ayni haklarin herkesce bilinir
ve anlasilir olmasini saglayan ilkedir. Aleniyet, hukuk sistemimizde tasmnirlarda zilyetlik, tasinmazlarda
ise tapu sicili ile saglanir. Tapu sicilinin diizglin tutulabilmesi i¢in devletin bazi ilkelere uygun davranmast
gerekir. Bu ilkeler; aleniyet, tapu siciline giiven, devletin kusursuz sorumlulugu, tescile bagli dogma,
tescilin sebebe baglilig1 ve ayni sistemdir.

Tapu sicili, tasinmazlar tizerindeki ayni haklarin ligiincii kisilere karsi korunmasi amaciyla aleniyet ilkesine
dayal1 olarak diizenlenmistir. Tapu siciline giiven ilkesi, kisilerin sicilde yer alan kayitlara dayanarak
ayni hak kazanmalar1 halinde, kayitlarin gercege uygun olup olmamasina bakilmaksizin kazanimlarmin
korunmasin1 6ngoriir. Aksi halde, devletin tuttugu resmi sicile glivenerek islem yapan kisiler hukuken
korunmaz ki bu durum hem hukuki giivenligi hem de devlete duyulan giiveni zedeler. Aleniyet ve tapu
siciline giiven ilkesi birbirini tamamlamaktadir. Aleniyetin saglanmadig: yerde tapu siciline giiven de islerlik
kazanmaz. Tapu sicili fiili durumu dogru yansitmali, yanlis kayit bulunmasi halinde ise bu kayda glivenen
iyi niyetli iclincii kisinin ayni hak kazanimi devlet¢e korunmalidir. Bunun i¢in kayitlara ulasilabilirligin
saglanmasi, yani aleniyet zorunludur. TMK m. 1020 uyarimnca tapu sicili alenidir ve ilgisini inanilir kilan
herkes, tapu kiitiigtindeki ilgili sayfanin ve belgelerin tapu memuru 6niinde kendisine gosterilmesini veya
ornek verilmesini isteyebilir. Diizenleme geregi hi¢ kimse tapu sicilindeki kaydi bilmedigini ileri siiremez.
Ancak hukukumuzda smnirli aleniyet kabul edilmistir. Buna gore tapu sicilindeki kayitlar yalnizca ilgisini
inanilir kilan kisilerle paylasilabilir.

Dijitallesme ile veri paylagimi artmis, bu da kisisel verilerin korunmasi sorununu 6ne ¢ikarmistir. Avrupa’da
uzun siiredir mevcut olan diizenlemeler, iilkemizdeki kanunlastirma calismalartyla hukuk sistemimizde de
yer edinmistir. Kisisel veri, “kimligi belirli veya belirlenebilir gercek kisiye dair her tiirlii bilgi” dir. Tapu
sicilindeki malik adi, adresi ve tasinmaz bilgileri de bu kapsamda kisisel veri niteliginde oldugundan 6698
say1l1 KVKK kapsaminda korunmalidir. Ancak bu kayitlarin kisisel veri olmasi, onlarin aleniyetini ortadan
kaldirmaz.

Tiirkiye genelinde tapu kayitlarinin elektronik ortama aktarilmasi amactyla kurulan TAKBIS sayesinde
mahkemeler, savciliklar, icra miidiirliikleri, kamu kurumlari ve avukatlar tapu kayitlarina UYAP iizerinden
kolaylikla ulagabilmektedir. Elektronik sisteme gegis erisilebilirligi artirmig, fakat ayni zamanda kisisel
verilerin kétiiye kullanimi riskini de dogurmustur. Reklam amagli paylasim ya da sahte vekaletnamelerle
yapilan dolandiriciliklar, mutlak aleniyetin yaratabilecegi tehlikelere isaret etmektedir. Bu nedenle sadece
ilgisini inanilir kilan Srnegin, taginmazi satin almayi diisiinen bir potansiyel alici, tasinmaz iizerinde ipotek
kurmay1 diisiinen bir kredi veren veya miilkiyetin kime ait oldugunu merak eden bir komsu veya tigiincii bir
kisiye bilgi verilmesi hukuka uygun veri paylasimi bakimindan 6nemlidir.

Sicile giiven ilkesi geregince ti¢iincii kisilerin sorumlulugu diisiiniildigiinde kamuya agiklik zorunlu olsa
da, uygulamada bu agikligin kétiiye kullanildigr goriilmektedir. Dolayisiyla bazi temel bilgilerin sinirsizca
paylasilmas: gerekirken, diger verilerin kisisel veri niteligi dikkate alinarak korunmasi zorunludur ve
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kisisel verinin niteligine gore sinirli bir aleniyet sistemi benimsenmelidir.

Anahtar Kelimeler: Tasinmaz, tapu sicili, aleniyet ilkesi, gliven ilkesi, kisisel veri.

An Analysis of Real Person Entries in the Land
Registry within the Framework of the Publicity
Principle and Personal Data Protection

Abstract

The concept of publicity, a fundamental component of property law, ensures that rights in rem are known
and comprehensible to the general public. Publicity is created by the land register for immovable property
and by possession for movable property under Turkish law. The State must adhere to the following criteria
in order to guarantee the register’s credibility: publicity, dependence on the register, rigorous responsibility,
the constitutive and causative character of registration, and the numerus clausus of rights in rem.

The land register protects immovable property rights against third-party claims since it is transparent.
Reliance safeguards the acquisition of genuine rights based on recorded entries, regardless of how closely
they match actual facts or the law. Without this protection, those who rely on a state-run official registry
would lack legal security, which would undermine public administration trust as well as legal certainty.
Reliance and publicity are interdependent; without publicity, reliance is ineffective. Even inaccurate entries
may protect third parties acting in good faith, but the register should correctly reflect actual conditions. As
such, accessibility is crucial. Any claims of ignorance of the records are precluded by Article 1020 of the
Turkish Civil Code, which states that interested parties are allowed to see folios and related documents or
get certified copies. Only those who can demonstrate a legitimate interest are granted access under Turkish
legislation, which operates on the principle of restricted openness.

Achieving a balance between public exposure and personal data privacy is crucial as digitalization and
data exchange increase. The definition of personal data is “any information pertaining to an identified
or identifiable natural individual.” Therefore, under Law No. 6698 on the Protection of Personal Data
(KVKK), registration information—such as owners’ names, addresses, and property details—is categorized
as personal data. Their status as personal data does not, however, lessen their public character. Courts,
prosecutors, enforcement agencies, administrative organizations, and legal professionals may access
information more easily thanks to the Land Registry and Cadastre Information System (TAKBIS) and
the National Judiciary Informatics System (UYAP). However, issues like fraudulent transactions using
fake powers of attorney and the use of data for marketing have been made worse by digitalization. These
incidents highlight the dangers of unchecked transparency. Access should thus be limited to those who
have a genuine interest, such as potential buyers, creditors hoping to get mortgages, or neighbors verifying
ownership. This restriction ensures that data sharing takes place appropriately and legally.

Dependency requires a certain amount of transparency in order to distribute risk and accountability, but too
much exposure leads to vulnerabilities. To ensure legal clarity, important material must be made publicly
accessible; yet, sensitive information must be marked as private and properly protected. Transparency and
data security are best balanced by using a publicity model that is suitable for the kind of data.

Keywords: Property, land registry, principle of publicity, principle of reliance, personal data.
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Organ ve Doku Naklinde Yapay Zekanin Kullanim
Alan1 ve Sundugu Avantajlar

Ars. Gor. Dr. Burak KARA
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Organ ve doku nakli islemleri tip alanindaki bilimsel ve teknik gelismelerin bir sonucu olarak bugiin insan
sagligia hizmet etmektedir. Organ naklinin basarisi biiyiik 6l¢iide donér-alict eslesmesinin hassasiyetine
baghdir. Geleneksel yontemler oncelikle kan grubu ve insan 16kosit antijeni (HLA) eslesmesi gibi temel
uyumluluk 6l¢iitlerine dayanir. Ancak bu yaklasimlar genellikle miimkiin olan en iyi sonuglari saglamada yer
alan karmasikliklar1 ele almada yetersiz kalmaktadir. Yapay Zeka (AI) ve Makine Ogreniminin (ML) organ
nakli siireclerine entegre edilmesi, transplantasyonlardaki geleneksel uygulamalardaki zorluklarin agilmasi
ve nakil prosediirlerinin verimliliginin ve etkinliginin artirtlmasi i¢in umut verici bir yol sunmaktadir.

Yapay zeka ve makine dgreniminin donor-alict eslestirmesindeki temel giiclii yanlarindan biri, karmasik,
¢ok boyutlu verileri entegre etme ve analiz etme yeteneklerinde yatmaktadir. Modern yapay zeka
sistemleri, kan grubu ve HLA eslesmesi gibi geleneksel uyumluluk faktérlerinin yani sira ¢ok sayida
baska degiskeni de igeren genis veri kiimelerini isleyebilmektedir. Bu degiskenler donér ve alicinin yasi,
tibbi geemisi, genetik profilleri, dnceki nakil gegmisi, immiinolojik gdstergeleri ve hatta diyet ve fiziksel
aktivite seviyeleri seklinde 6rneklendirilebilir. Yapay zeka algoritmalari, bu kapsamli veri kiimesini analiz
ederek, insan uzmanlar tarafindan gozden kacirilabilecek niiansl kaliplar1 ve korelasyonlar belirleyebilir.
Makine 6grenimi modelleri de gecmis nakil verileri tizerinde egitilerek, greftin hayatta kalma olasiligini,
olast komplikasyonlar1 ve uzun vadeli hasta sonuglarini tahmin edebilir. Gergek zamanli eslestirme
algoritmalarina sahip olan yapay zeka destekli platformlar, aciliyet, uyumluluk puanlart ve cografi yakinlik
gibi lojistik faktorlere gore alicilart dinamik olarak dnceliklendirebilir. Bu dinamik yaklagim, organin viicut
disinda kaldig siire olan soguk iskemi siiresini azaltmaya yardimet olur.

Yapay zeka ve makine Ogrenimini organ transplantasyon siirecinde kullanim ornekleri olarak su
uygulamalar zikredilebilir: Amerika Birlesik Devletleri’ndeki Birlesik Organ Paylasimi Agi (UNOS),
yapay zeka algoritmalarini organ tahsis sistemlerine entegre etmeye baslamistir. Bu algoritmalar, tibbi
aciliyet ve uyumlulugun kapsamli bir degerlendirmesine goére hastalara 6ncelik verilmesine yardimer olarak
daha etkili ve esit organ dagitimina yol agmaktadir. Bir diger 6nemli 6rnek ise Avrupa’daki bobrek nakli
programlarinda yapay zekanin kullanilmasidir. Yapay zeka modelleri, dondér bobrek uygunlugunu ve alict
sonuglarini tahmin etmek i¢in gelistirilmis olup, eslestirmelerin hassasiyetini 6nemli dl¢iide iyilestirmistir.
Yapay zeka uygulamalariin yol agtig1 zararlardan sorumluluk bahsi, tip hukukunun istikrara kavusmus
alanlarindan biri degildir. Yapay zekanin bir kigi olarak m1 yoksa bir egya olarak m1 goriilecegi ya da Avrupa
Parlamentosu’nun elektronik kisilik kavraminin benimsenip benimsenmeyecegi, yapay zekanin verdigi
zararlardan kimin/kimlerin ne dl¢lide sorumlu oldugu konusunda tavir alinmasi gereken 6n sorunlardir.
De lege lata baglaminda, yapay zeka bir kisilige sahip olmadigindan ondan kaynaklanan zararlardan da
yapay zekanin sorumlu tutulmasi miimkiin degildir. Saglik alaninda yapay zekaya dayali teknolojileri
gelistiren, lireten ve kullanan gergek ve/veya tiizel kisiler sorumlu tutulacaktir ki bu sorumluluk 6ncelikle
sozlesmeden kaynakli sorumluluk ¢er¢evesinde giindeme gelecektir.

Anahtar Kelimeler: Organ ve doku nakli, alici-donér uyumu, yapay zekd ve makine 6grenimi, organ
bekleme listesi, soguk iskemi siiresi, hekimin sorumlulugu.
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The Application Area and Advantages of Artificial
Intelligence in Organ and Tissue Transplantation

Abstract

Organ and tissue transplantation procedures are now serving human health as a result of scientific and
technical developments in the field of medicine. The success of organ transplantation largely depends on
the accuracy of donor-recipient matching. Traditional methods primarily rely on basic compatibility criteria
such as blood type and human leukocyte antigen (HLA) matching. However, these approaches often fall
short in addressing the complexities involved in achieving the best possible outcomes. The integration
of Artificial Intelligence (Al) and Machine Learning (ML) into organ transplantation processes offers a
promising path to overcoming the challenges of traditional transplantation practices and improving the
efficiency and effectiveness of transplantation procedures.

One of the key strengths of artificial intelligence and machine learning in donor-recipient matching lies in
their ability to integrate and analyze complex, multidimensional data. Modern artificial intelligence systems
can process large datasets that include not only traditional compatibility factors such as blood type and HLA
matching, but also numerous other variables. These variables can include the donor and recipient’s age,
medical history, genetic profiles, previous transplant history, immunological markers, and even diet and
physical activity levels. Al algorithms can analyze this comprehensive dataset to identify subtle patterns
and correlations that may be overlooked by human experts. Machine learning models can also be trained
on historical transplant data to predict graft survival rates, potential complications, and long-term patient
outcomes. Al-powered platforms with real-time matching algorithms can dynamically prioritize recipients
based on logistical factors such as urgency, compatibility scores, and geographic proximity. This dynamic
approach helps reduce the cold ischemia time, which is the time the organ spends outside the body.

The following applications can be cited as examples of the use of artificial intelligence and machine learning
in the organ transplantation process: The United Network for Organ Sharing (UNOS) in the United States
has begun integrating artificial intelligence algorithms into organ allocation systems. These algorithms help
prioritize patients based on a comprehensive assessment of medical urgency and compatibility, leading
to more effective and equitable organ distribution. Another important example is the use of artificial
intelligence in kidney transplant programs in Europe. Artificial intelligence models have been developed to
predict donor kidney suitability and recipient outcomes, and this development has significantly improved
the accuracy of matches.

The issue of liability for damages caused by artificial intelligence applications is not one of the stable areas
of medical law. Whether artificial intelligence should be considered a person or an object, or whether the
European Parliament’s concept of electronic personality should be adopted, are preliminary issues that need
to be addressed in determining who is responsible for the harm caused by artificial intelligence and to what
extent. In the context of “de lege lata” since artificial intelligence does not have a personality, it cannot be
held liable for any harm it causes. Natural and/or legal persons who develop, produce, and use artificial
intelligence-based technologies in the healthcare sector will be held liable, and this liability will primarily
arise within the framework of contractual liability.

Keywords: Organ and tissue transplantation, recipient-donor compatibility, artificial intelligence and
machine learning, organ waiting list, cold ischemia time, physician responsibility.
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Yapay Zeka Kaynakli Zararlarin Tazmininde Hukuki
Sorunlar ve Coziim Arayislari

Av. Hilal KILINCER
KTO Karatay Universitesi Lisansiistii Egitim Enstitiisii Yiiksek Lisans Ogrencisi

Ozet

Gilinliimiiz teknolojisi, insan yagaminin hemen her alaninda etkin bir gekilde rol almaktadir. Teknoloji ¢agi
ad1 verilen bu siireg, son yillarda hizla gerceklesen teknolojik gelismelerle baslamis olup bilgisayarlar,
internet, mobil cihazlar, dijital donlisim ve yapay zeka gibi pek ¢ok yenilikle kendini gostermistir.
Ozellikle yapay zeka teknolojileri, 1950°li yillardan itibaren biiyiik bir hizla gelisim gostermis ve
giiniimiizde yaygin bir kullanim alant bulmustur. Ancak bu teknolojinin kullanimi bazi hukuki, sosyal,
etik riskleri de beraberinde getirmistir. Yapay zeka teknolojilerinin bu denli yaygin kullaniminin, ti¢lincii
kisilere ve kullanicilarina zarar verme potansiyeli oldugundan bu zararlarin tazmini hukuki agidan detayl
bir degerlendirme gerektirmektedir. Yapay zeka teknolojilerinin kullanimi sonucunda bir zararin meydana
gelmesi durumunda hangi hukuk kurallarina dayanarak tazminat talep edilecegi ve zararin kim tarafindan
karsilanacaginin belirlenmesi gerekmektedir. Yapay zeka, hukuki olarak bir tiizel veya gergek kisi statiisiine
haiz olmadigindan, dogrudan sorumluluk siijesi olarak kabul edilmemektedir. S6zlesmesel sorumluluk ise
yalnizca taraflar arasinda gecerli olup, yapay zeka kullanimi sonucu zarar goren ligiincii kisiler agisindan
akit dig1 sorumluluk rejimleri giindeme gelmektedir. Kusursuz sorumluluk tiirlerinden 6zellikle “tehlike
sorumlulugu” yapay zeka uygulamalari agisindan elverisli goriinmektedir. Nitekim, 6502 say1l1 Tiiketicinin
Korunmas1 Hakkinda Kanun’un 11. maddesi ile 6098 sayili Tiirk Bor¢lar Kanunu’nun 71. maddesi uyarinca,
yapay zeka sistemlerinden kaynaklanan zararlarda, iiretici ve gelistiricilere karsi tazminat sorumlulugu
kapsaminda basvuruda bulunulabilecegi doktrinde ve uygulamada kabul gérmektedir. Yapay zekalarin
tamamen kendine &zel ve Ongoriilemeyen durumlarindan kaynaklanan uyusmazliklarin ¢6ziimiinde,
donemin kosullarina uygun olarak hazirlanmis mevcut diizenlemeler oldukga yetersiz kalmaktadir. Mevcut
diizenlemeler, sinirli konular1 kapsamakta ve yapay zekanin neden oldugu zararlar noktasinda genel bir
¢Ozlim sunmamaktadir. Yapay zeka sistemlerinin gergeklestirdigi eylemlerden dogan zararlar agisindan
hukuki sorumlulugun belirlenmesinde bu sistemlerin hukuki statiilerinin ve yiikiimliiliiklerinin belirlenmesi
biliyiik 6nem arz etmektedir. Bu dogrultuda hukuki bosluklarin giderilmesi amaciyla tiim goriislerin
yapay zekanin kendine 6zgii durumlari gergevesinde degerlendirilmesi ve teknolojik ilerlemelere uyum
saglayabilecek, inovasyona agik, genele hitap edebilecek diizenlemelerin yapilmast zorunludur. Sonug
olarak, tilkemizde yapay zekali varliklarin sebep oldugu zararlarin tazminine iliskin 6zel bir kanuni
diizenleme bulunmamaktadir. Yapay zekanin kendine 6zgii yapist dikkate alindiginda, kusura dayanmayan
sorumluluk ilkesine dayali bir hukuki diizenlemenin yapilmasi ve bu diizenleme ¢ergevesinde dogacak
zararlarin tazmin edilmesi uygun olacaktir. Bu baglamda yalnizca yapay zeka sistemlerinin iireticileri
degil ayn1 zamanda kullanicilar, saticilar, gelistiriciler ve diger ilgili taraflar da sorumluluk kapsamina
alinmalidir. Bu hukuki diizenleme, yapay zeka sistemlerinin 6ngoriilemeyen ve denetlenemeyen zararlarin
g0z oniinde bulundurmali ve zararin meydana gelmesinde kusur aramaksizin genis bir sorumluluk tiirii
ortaya koymalidir.

Anahtar Kelimeler: Yapay zeka, tehlike sorumlulugu, kusursuz sorumluluk, iiretici sorumlulugu, tazminat.
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Legal Challenges and Seeking Solutions in the
Compensation of Damages Caused by Artificial
Intelligence

Abstract

Today’s technology plays an active role in nearly every aspect of human life. This period, known as the age
of technology, began with the rapid advancements in recent years and has manifested through innovations
such as computers, the internet, mobile devices, digital transformation, and artificial intelligence. Especially
artificial intelligence (Al) technologies have developed rapidly since the 1950s and have found widespread
use today. However, the use of this technology has also brought with it certain legal, social, and ethical
risks. Given the widespread use of Al technologies and their potential to cause harm to third parties and
users, the legal evaluation of compensation for such damages requires detailed analysis. In cases where
harm occurs as a result of the use of Al technologies, it must be determined under which legal provisions
compensation can be claimed and by whom the damage will be compensated. Since Al does not have legal
personality as a natural or legal person, it cannot be considered a direct subject of liability. In this context,
contractual liability is only applicable between the parties, whereas non-contractual (tortious) liability
regimes become relevant for third parties harmed by AI. Among the strict liability types, “liability based
on danger” appears to be most appropriate for Al applications. Additionally, according to Article 11 of the
Consumer Protection Law (TKHK) and Article 71 of the Turkish Code of Obligations (TBK), it is accepted
that claims for compensation may be directed at producers and developers. Existing regulations, which
were drafted under the conditions of earlier times, remain largely insufficient for resolving disputes arising
from the unique and unpredictable behavior of Al systems. These regulations address only limited issues
and fail to offer a general solution concerning Al-induced harm. Therefore, determining the legal status and
obligations of Al systems is of critical importance in establishing liability. To address current legal gaps,
it is imperative to evaluate all legal approaches in light of the unique characteristics of Al and to introduce
adaptable, innovation-oriented, and comprehensive regulations aligned with technological advancements.
In conclusion, there is currently no specific legislative framework in Turkey concerning compensation for
damages caused by Al entities. Considering the distinctive nature of Al, it is appropriate to introduce a
liability regime based on strict liability principles. Within this framework, not only producers of Al systems
but also users, sellers, developers, and other related parties should be included within the scope of liability.
This legal regulation should take into account the unforeseeable and uncontrollable harms caused by Al
systems and establish a broad liability regime that does not require fault for the attribution of responsibility.

Keywords: Artificial intelligence, strict liability, no-fault liability, producer liability, compensation.
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Asir1 Yararlanmanin, Bir Hakkin ya da Kanun’dan
Dogan Bir Yetkinin Kullanilacagi Korkutmasiyla
Sozlesme Yapilmasindan Benzerlik ve
Farkliliklarinin Borg¢lar Hukuku Ilkeleri Isiginda
Degerlendirilmesi

Dog. Dr. Remzi DEMIR
Ankara Bélge Adliye Mahkemesi Uyesi

Ozet

Asirt yararlanma miessesesi, Tiirk Bor¢lar Kanunu (TBK) m. 28’de diizenlenmistir. Asir1 yararlanma,
s0zlesme taraflarindan birinin, diger tarafin icinde bulundugu 6zel durumdan yararlanarak, edimler arasinda
kendi lehine ve diger taraf aleyhine acik bir oransizlik olusturmasidir. Asirt yararlanma, iki tarafa borg
yiikleyen sozlesmelerde s6z konusu olur. Edimlerin karsilikli degisimi, bu tiir s6zlesmelerde miimkiindjir.

Benzerlik gostermelerine karsin, asir1 yararlanma ile 6gretide “hukuksal tehdit” olarak anilan TBK m.
38/2°de diizenlenen miiessese arasinda fark vardir. Hukuksal tehdit i¢in, korkutanin bir hakkii ya da
kanundan kaynaklanan bir yetkisini kullanacagini sozlesmenin karsi tarafina bildirmesi gerekir. Hak
veya yetkinin sadece bor¢lar hukukundan kaynaklanmasi sart degildir. Mevzuattan kaynaklanan tiim hak
ve yetkiler, hukuksal tehdit kapsamina girer. Korkutma aract olan hak veya yasal yetkinin kullanilmasi
durumunda, karsi tarafin zor duruma diismesi gerekir. Korkutanin asir1 bir menfaat elde etmesi, edimler
arasinda agik bir oransizlik sonucunda olusmalidir. Alacaklinin alacagindan ¢ok fazla degeri sahip
olan otomobilin kendisine devredilmesi kosulunu ileri siirmesi halinde, asir1 menfaat elde etme unsuru
gerceklesecektir.

Asirt yararlanma ile hukuksal tehdit durumlarinda, sézlesmenin bir tarafi zor durumdadir. Bu zor durum
sebebiyle edimler arasinda meydana gelen agik oransizlik sebebiyle diger taraf asirt menfaat saglamaktadir.
Her iki durumda, somiirende ve korkutanda asir1 yararlanma kasti mevcuttur. Bu benzerliklere karsin,
her iki miiessesede farkliliklar vardir. Asir1 yararlanmada, sdzlesmenin diger tarafi pasiftir. S6zlesmenin
yapilmasi i¢in, herhangi bir zorlamasi ya da cabast bulunmamaktadir. Hukuksal tehditte ise, sdzlesmenin
tarafi diger tarafi “bir hakkin veya kanundan dogan bir yetkinin kullamilacagr korkutmasiyla” sdzlesme
yapmaya zorlamaktadir.

Ogretide, hukuksal tehdit miiessesesinin asir1 yararlanmayi da barindirdig: gerekgesiyle korkutulanin
asir1 yararlanmaya ya da korkutmaya dair hiikiimlere bagvurabilecegi ileri siiriilmistiir. Kanaatimize
gore, hukuksal tehdidin bulundugu hallerde korkutulan asir1 yararlanma hiikiimlerine basvuramaz. Asiri
yararlanmada, somiiriilenin zor durumda kalmasina somiiren sebebiyet vermemistir. Hukuksal tehditte ise,
korkutanin korkutulana yonelik “bir hakkin veya kanundan dogan bir yetkinin kullanilacagi korkutmast”
seklinde aktif bir davranisi bulunmaktadir. Calismamizda, bilimsel goriislere ve Yargitay kararlarina
(Yargitay 1. HD, T. 10.03.2025, E. 2025/986, K. 1252; Yargitay 1HD, T. 03.10.2018, E. 2018/2470, K.
2018/13056; Yargitay 1HD, T. 26.11.2018, E. 2016/1941, K. 2018/149129) ayrintilartyla yer verilecektir.

Anahtar Kelimeler: Asir1 yararlanma, edim, agik oransizlik, korkutma, asirt menfaat.
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Evaluation of the Similarities and Differences of
Unfair Advantage from Contracting a Contract Due
to the Fear of Use of a Right or a Power Arising
from the Law in the Light of the Law of Obligations

Abstract

Unfair advantage is regulated in Article 28 of the Turkish Code of Obligations. Unfair advantage is when
one of the contracting parties takes advantage of the special situation of the other party and creates a
clear imbalance between the obligations in its favor and against the other party. Unfair advantage occurs
in contracts that impose obligations on both parties. Mutual exchange of obligations is possible in such
contracts.

Despite their similarities, there is a difference between unfair advantage and the situation regulated in
Article 38, paragraph 2 of the Turkish Code of Obligations, which is referred to as “legal threat” in the
doctrine. For a legal threat, the intimidator must notify the other party of the contract that he/she will use
a right or an authority originating from the law. It is not necessary for the right or authority to originate
only from the law of obligations. All rights and authorities originating from the legislation fall within the
scope of legal threat. In the event that a right or legal authority that is a means of intimidation is used, the
other party must be put in a difficult situation. The intimidator’s gaining excessive benefit must occur as a
result of a clear imbalance between the acts. If the creditor puts forward the condition that the car, which is
worth more than the amount he/she will receive, be transferred to him/her, the element of gaining excessive
benefit will occur.

In cases of unfair advantage and legal duress, one party to the contract is in a difficult situation. Due
to the clear imbalance between the acts that occur due to this difficult situation, the other party gains
excessive benefit. In both cases, there is an intention to unfair advantage in the exploiter and the intimidator.
Despite these similarities, there are differences in both institutions. In unfair advantage, the other party to
the contract is passive. There is no pressure or effort to make the contract. In legal duress, the party to the
contract forces the other party to make the contract “by fear caused by the declaration that a claim raising
from a right or from law will be used.”

In the doctrine, it has been argued that the intimidated party can resort to provisions on unfair advantage
or intimidation on the grounds that the institution of legal duress also includes unfair advantage. In our
opinion, in cases where there is a legal duress, the intimidated party cannot resort to provisions on unfair
advantage. In unfair advantage, the exploiter has not caused the exploited party to be in a difficult situation.
In legal duress, the intimidator has an active behavior towards the intimidated party in the form of “by
fear caused by the declaration that a claim raising from a right or from law will be used.”. In our study,
scientific opinions and Supreme Court decisions (Yargitay 1. HD, T. 10.03.2025, E. 2025/986, K. 1252;
Yargitay 1HD, T. 03.10.2018, E. 2018/2470, K. 2018/13056; Yargitay 1HD, T. 26.11.2018, E. 2016/1941,
K. 2018/149129) will be included in detail.

Keywords: Unfair advantage, obligation, clear imbalance, duress, excessive benefit.
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[faya Eklenen Ceza Kosulu ve Askin Zarar Farki
Uzerine Bir Degerlendirme

Dr. Ogr. Uyesi Eda ERDEM
Istanbul Beykent Universitesi Hukuk Fakiiltesi

Ozet

Tiirk Borglar Kanunu’nun 179 ve 182. maddeleri arasinda ceza kosulu diizenlenmis olmasina ragmen ceza
kosulunun tanimina yer verilmemistir. Tiirk hukukunda kazai ve ilmi igtihatlarda ceza kosulu, gegerli bir
hukuki iligkiye dayanan borcun hi¢ veya geregi gibi ifa edilmemesi veya belirtilen zamanda ya da yerde
ifa edilmemesi hallerinde bor¢lunun alacakliya ddemeyi iistlendigi mali degeri bulunan fer’i nitelikte bir
edimdir. Ceza kosulu, bir tiir geciktirici kosula bagli “asil borca dayanan fer’i nitelikli bir edim” borcudur
ve asil borca iliskin ilave bir anlagma niteligindedir. Ceza kosulu asil borca aykiri davranis halinde dogar ve
ifanin gergeklestirilmesine hizmet eder. Borglu sézlesmeye aykirt davrandigi takdirde, alacakliya bu bedeli
ddeme yiikiimliiliigii altina girer. Ifaya eklenen ceza kosulu, Tiirk Borglar Kanunu’nun 179. maddesinin
ikinci fikrasinda diizenlenmistir. Bor¢lu borcunu belirlenen yer ve zamanda ifa etmezse, alacakli ifay1
kabul etmis ve ceza hakkindan agik¢a feragat etmemisse hem ifayr hem de ceza kosulunu talep edebilir.
Bu baglamda ceza kosulunun askin zararla karistirilmas: miimkiindiir. Ancak ifaya eklenen ceza kosulu
ile askin zarar tazminat: arasinda farklar bulunmaktadir. Oncelikle, iki kavramin amaglar1 birbirinden
farklidir. Ifaya eklenen ceza kosulunun amaci borcun kararlastirildig: sekilde ifasmi saglamaktir. Askin
zararin tazmini ise temerriit faiziyle karsilanamayan zararlarin giderilmesini amaglamaktadir. Askin zarar
sadece para bor¢larinda s6z konusu olurken, ceza kosulunun verme, yapma, yapmama gibi her tiirlii edim
borcu bakimindan kararlastirilabilmesi miimkiindiir. Ceza kosulu, taraflarin karsilikli iradesiyle sozlesmede
belirlenir. Oysa askin zarar, sdzlesmede kararlastirillmamis olsa bile, sartlar1 varsa talep edilebilir. Askin
zararin tutari, temerriit faiziyle karsilanamayan zarar tizerinden belirlenir ve 6nceden tespiti miimkiin
degildir. Buna karsilik ceza kosulu maktu bir bedel oldugundan énceden belirlenebilir. Bu ydniiyle ceza
kosulu “maktu”, agkin zarar “nispi” karakter tasir. Ceza kosulu ile askin zarar arasindaki diger bir fark talep
edilebilme sartlar1 bakimindandir. Tiirk Borglar Kanunu’nun 180. maddesinin birinci fikrasi uyarinca ifaya
eklenen ceza kosulunda alacaklinin ifanin kararlastirildigi gibi yapilmamasi nedeniyle bir zarara ugradigini
ispat zorunlulugu yoktur. Ote yandan askin zararm talep edilebilmesi igin alacaklmimn temerriit faiziyle
karsilanamayan bir zararinin olmasi gerekmekte ve alacakli tarafindan bu zararin borg¢lunun temerriidi
sebebiyle gergeklestigi ispat edilmelidir. Ayrica bor¢lunun miitemerrit ve kusurlu olmasi gerekir. Bu
noktada doktrindeki baskin goriis, ceza kosulunun talep edilebilmesi i¢in de borg¢lunun kusurlu olmasi
gerektigi yoniindedir. Son olarak belirtmek gerekir ki, alacakli ifaya eklenen ceza kosulundakinden daha
fazla bir zarara ugramigsa, Tiirk Bor¢lar Kanunu’nun 180. maddesinin ikinci fikrasina goére borglunun
temerriidde diismekte kusurlu oldugunu ispat etmek kaydiyla ceza kosulunu asan zararini tazminini talep
edebilir. Ancak bu durumda, temerriit faizi ve ifaya eklenen ceza kosulunun birbirlerine yakin amaglara
hizmet etmeleri sebebiyle, ongériilen ceza miktar1 askin zarar tazminatindan indirilmelidir. Islemis temerriit
faizi ve ifaya eklenen ceza kosulundan hangisi daha yiiksekse askin zarar tazminatindan o indirilmelidir.

Anahtar Kelimeler: Ceza kosulu, ifaya eklenen ceza kosulu, ifa, askin zarar, sdzlesmeye aykirilik.
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An Assessment of the Distinction Between a Penalty
Clause and Excess Damages

Abstract

Although Articles 179-182 of The Turkish Code of Obligations regulate penalty clauses, the statute doesn’t
define the term. In Turkish legal and academic jurisprudence, a penalty clause is an ancillary pecuniary
obligation that the debtor undertakes to pay to the creditor where the principal obligation arising from a valid
legal relationship is not performed at all, is not duly performed, or is not performed at the agreed time or
place. It is an additional agreement linked to the principal debt and takes effect under a suspensive condition
triggered by breach of the principle obligaiton. The cumulative penalty clause (TCO Art. 179/2) entitles the
creditor, if the debtor fails to perform at the agreed place or time and the creditor has accepted fulfillment
without reservation and has not expressly waived the right to the penalty, to demand both fulfillment and
the contractual penalty. Because of this dual claim, the remedy may be confused with indemnification of
excess damages, yet the two institutions serve different purposes. The cumulative penalty clause seeks to
secure duly fulfillment of the obligation. Indemnification of excess damages aim to compensate losses
that cannot be covered by default interest. Excess damages arise only in monetary obligations, whereas a
penalty clause may be stipulated for any duty to give, to do or to refrain from doing. A penalty clause is
fixed in advance by the mutual assent of the parties; its amount is lump-sum. Excess damages do not require
contractual stipulation; they may be claimed whenever the statutory conditions are met. Their amount is
calculated ex post on the basis of the creditor’s patrimonial loss that remains uncompensated by default
interest and therefore cannot be determined in advance, hence their relative character. Under Article 180/1
TCO, in the penalty clause added to fulfillment, the creditor is not required to prove that they suffered a loss
due to the fulfillment not being done as agreed; the parties are deemed to have assessed the possible loss
beforehand. To recover excess damages, the creditor must prove (i) a loss not covered by default interest,
(i1) that the loss was caused by the debtor’s default, and (iii) the debtor’s fault. The prevailing legal opinion
likewise requires the debtor’s fault for the enforcement of a penalty clause. If the creditor suffers damage
exceeding the contractual penalty, Article 180/2 TCO allows him to claim the difference provided he proves
the debtor’s fault in falling into default. Because cumulative penalties and default interest pursue similar
goals, the amount of the agreed penalty must be deducted from the excess-damage award; whichever of
the accrued default interest or the penalty clause is higher should be set off. This analysis delineates the
legal contours of the cumulative penalty clause and excess damages, clarifying their respective functions,
prerequisites and interaction within Turkish contract law.

Keywords: Penalty clause, cumulative penalty clause, fulfillment, excess damages, breach of contract.
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Anayasa Mahkemesi’nin TMK m. 291/1
Hiikmiindeki Iptal Karar1 ve 7531/11 Sayili Kanun

Degisikliginden Sonra Soybaginin Reddi Davasinda
Baba Oldugunu Iddia Eden Kisinin Yeri

Dr. Ogr. Uyesi Betiil BALCI
Bolu Abant izzet Baysal Universitesi Hukuk Fakiiltesi

Ozet

Soybagimnin reddi davast TMK m. 286 ve m. 291 hiikiimlerinde diizenlenmis olup, bu davay: agma hakki
TMK m.286 hitkmiime gore kural olarak koca ve ¢ocuga taninmaktaydi. 07.11.2024 tarihli ve 7531/9 sayili
kanun degisikligi sonucunda TMK m. 286/1 hitkkmiinde degisiklik yapilarak soybagimin reddi davasini koca
ve gocugun yani sira annenin de agabilecegi diizenlenmistir.

Baba oldugunu iddia eden kisinin soybaginin reddi davasini agma hakki ise “diger ilgililerin dava hakki1”
basliklt m. 291/I hiikmiinde belirtilen sartlarin olugmasi halinde taninmaktadir. Buna gore, baba oldugunu
iddia eden kisinin soybagimin reddi davas: agmasi ancak kocanin 6lmesi veya gaipligine karar verilmesi
ya da siirekli olarak ayirt etme giiciinii kaybetmesi gibi hallerde miimkiin olmaktadir. Anayasa Mahkemesi
23/01/2024 tarihli kararinda s6z konusu hiikiimde yer alan “baba oldugunu iddia eden kisi” ibaresini
hiikiimde yer alan kocanin dava siiresinin gegmesinden dnce 6lmesi veya gaipligine karar verilmesi, yahut
siirekli olarak ayirt etme giiclinii kaybetmesi durumlarinin gergeklesmemesi halinde baba oldugunu iddia
eden kisinin soybaginin reddi davasi agmasina imkan tanimayacagi, ileri siirebilecegi etkili bir basvuru
yolunun bulunmadifi ve basvuru hakkinin zedelendigi gerekgeleriyle iptal etmis, s6z konusu kararin
06.12.2024 tarihinde ylrirlige girecegi kararlagtirilmigtir. Ancak 07.11.2024 tarihli ve 7531/11 sayili
kanun degisikligi sonucunda hiikiimde baba oldugunu iddia eden kisiye tekrar yer verilmistir. Degisikligin
temelinde, baba oldugunu iddia eden kisiye herhangi bir 6n sart aranmaksizin soybaginin reddi davasi
agma hakkinin verilmesinin devam eden evlilik birliginin disaridan miidahaleye ag¢ik hale getirilerek, aile
bireylerinin 6zel hayatlarina sayg: gosterilmesi hakkini zedeleyecegi diisiincesi yatmaktadir. Dolayisiyla
ailenin huzur ve refahinin korunmas: amactyla baba oldugunu iddia eden kisinin soybaginin reddi davasi
acmast belirli kurallara baglanarak TMK m. 291/ hiikmii yeniden diizenlenmistir. Mevcut diizenlemeye
gore baba oldugunu iddia eden kisinin soybaginin reddi davasini agabilmesi i¢in hiikiimdeki durumlardan
birinin gergeklesmesi aranmakta; aksi durumda soz konusu 6n sartlar bulunmadan baba oldugunu iddia
eden kisinin bu davayi agabilmesi miimkiin olmayacaktir.

Caligmamizda TMK m. 291 hitkmii TMK m. 285 ve m. 286 hiikiimleriyle iliskilendirilerek incelenecek,
s0z konusu 23.01.2024 tarihli Anayasa Mahkemesi karari ile 7531/11 say1lt kanun degisikligi ve gerekcesi
degerlendirilecektir. Hitkiimde yer alan, kisiye bagli olmayan 6n kosullarin baba oldugunu iddia eden
kisinin hak arama 6zgiirligii ve biyolojik gercegi 6grenme hakkina etkisi, 6te yandan baba oldugunu iddia
eden kisiye dogrudan soybaginin reddi davasi agabilme hakkinin taninmasinin evlilik birliginin korunmasi
aile bireylerinin 6zel hayatlarina saygi gosterilmesi hakk: arasindaki menfaat ¢atismasi degerlendirilerek
olmasi gereken hukuk bakimindan ¢dziim Onerilerine yer verilecektir.

Anahtar Kelimeler: Soybagi, babalik karinesi, soybagmin reddi davasi, ailenin korunmasi, 6zel hayatin
gizliligi.
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The Constitutional Court’s Decision to Repeal
Article 291/1 of the Turkish Civil Code and the
Position of the Person Claiming to Be the Father in a
Paternity Disputed Case Following the Amendment
to Law No. 7531/11

Abstract

The action for denial of parentage is regulated by Articles 286 and 291 of the Turkish Civil Code. According
to Article 286 of the Turkish Civil Code, the right to file an action for denial of parentage was generally
granted to the husband and the child. As a result of the amendment to the law dated November 7, 2024, and
numbered 7531/9, Article 286/1 of the Turkish Civil Code was amended to allow the mother, in addition to
the husband and child, to file a paternity denial case.

The right of a person claiming to be the father to file a paternity denial lawsuit is granted under the
conditions specified in Article 291/1, titled “Right of other interested parties to file a lawsuit.” Accordingly,
aperson claiming to be the father may file a paternity denial lawsuit only in cases where the husband has died,
been declared missing, or permanently lost his capacity to discern. In its decision dated January 23, 2024,
the Constitutional Court ruled that the phrase “person claiming to be the father” in the aforementioned
provision does not allow the person claiming to be the father to file a paternity denial lawsuit if the husband
dies or is declared missing before the expiration of the lawsuit period, or if he permanently loses his
capacity to discern, The Court annulled the provision on the grounds that there was no effective remedy
available and that the right to apply had been violated, and it was decided that the decision would enter into
force on December 6, 2024. However, as a result of the amendment to the law dated November 7, 2024, and
numbered 7531/11, the phrase “the person claiming to be the father” was reintroduced into the provision.
The basis of the amendment is the belief that granting the person claiming to be the father the right to file
a paternity denial lawsuit without any preconditions would expose the ongoing marital union to external
interference and violate the right of family members to respect for their private lives. Therefore, in order
to protect the peace and well-being of the family, the right of the person claiming to be the father to file a
paternity denial lawsuit has been subject to certain rules, and Article 291/1 of the Turkish Civil Code has
been revised accordingly. Under the current regulation, in order for a person claiming to be the father to file
a paternity denial lawsuit, one of the conditions specified in the provision must be met; otherwise, it will
not be possible for the person claiming to be the father to file such a lawsuit without the aforementioned
prerequisites.

In our study, Article 291 of the Turkish Civil Code will be examined in relation to Articles 285 and 286 of
the Turkish Civil Code, and the Constitutional Court decision dated January 23, 2024, as well as Law No.
7531/11 and its justification will be evaluated. The impact of the non- personal prerequisites set forth in the
provision on the claimant’s right to seek justice and right to know the biological truth will be evaluated, as
well as the conflict of interest between granting the claimant the right to file a direct paternity denial case
and the right to respect for the private lives of family members within the protection of the marital union.
Solutions will be proposed from a legal perspective.

Keywords: Family ties, presumption of paternity, action to deny family ties, protection of the family,
privacy of private life.
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Islenmeyen Tarim Arazilerinin Kiraya Verilmesine
Iliskin Diizenlemelerin Arazi Bankacilig1 Sistemi
Baglaminda Incelenmesi

Ars. Gér. Dr. Eyliil Can KOSE
Istanbul Beykent Universitesi Hukuk Fakiiltesi

Ozet

Tirkiye’de tarim sektorii, 6teden beri hem niifusun énemli bir kesiminin gegim kaynagi hem de iilke
ekonomisinin temel taglarindan biri olmustur. Tarim faaliyetleri yalnizca insanlar icin gida tedarikinde
degil, ayn1 zamanda sanayi sektorii icin hammadde tiretiminde de dnemli bir rol oynamaktadir. Bu nedenle
tarim sektoriintin siirdiiriilebilir gelisimi ve tarimsal liretim kapasitesinin arttirilmasi biiyiikk 6nem arz
etmektedir. Kanun koyucu, bu amaclarin gerceklestirilmesi icin yakin gegmiste bir dizi yasal dnlem almistir.
Bu kapsamda, 5403 sayili Toprak Koruma ve Arazi Kullanim: Kanunu’nda 15.5.2014 tarihinde yiiriirliige
giren kapsamli degisiklikler yapilmistir. Anilan kanunun 8/K maddesi uyarinca, 22.08.2024 tarihli ve
32640 sayili Resmi Gazete’de “Islenmeyen Tarim Arazilerinin Tarimsal Amagh Kiraya Verilmesine iliskin
Yonetmelik” (Tarimsal Kira Yonetmeligi) yayimlanarak yiiriirliige girmistir.

Anilan yonetmelik, Hazinenin 6zel miilkiyetinde veya Devletin hiikiim ve tasarrufu altinda bulunan tarim
arazileri hari¢ olmak iizere, miilkiyeti gergek veya tiizel kisilere ait olup belirli bir siiredir atil durumda
bulunan tarim arazilerinin tespit edilerek, tarimsal iiretim amagli olarak iigiincii kisilere kiralanmasini
ongormektedir. Bu yeni yasal sistem, cesitli iilkelerde uygulanan “arazi bankacilig1” sistemlerini
cagristirmaktadir.

Ilk olarak 1800’lerin sonlarinda Hollanda’da uygulanmaya baslayan arazi bankaciligimin, bugiin Fransa,
Ispanya, Belcika gibi diger Avrupa iilkelerinin yani sira, Amerika Birlesik Devletleri, Cin ve Hindistan
gibi cesitli iilkelerde de uygulandig: goriilmektedir. Arazi bankacilig1 genel hatlartyla, atil durumdaki tarim
arazilerinin yeniden iiretime kazandirilmasi, tarim isletmelerinin 6lgeklerinin biiyiitiilmesi ve topraksiz
ciftcilere arazi saglanmasi gibi amagclar1 hedefleyen bir sistemdir. Bu sistemde, atil veya pargali durumdaki
tarim arazileri belirlendikten sonra, arazi fonlart kullanilarak, arazi maliklerinin arazilerini goéniillii olarak
satmasi yahut gerektiginde kamulastirma yoluyla bu arazilerin miilkiyeti elde edilmektedir. Fakat arazi
bankaciliginda amag, arazileri kalic1 olarak elde tutmak degildir. Araziler gegici bir siire arazi bankasinin
portfdyiinde durmakta ve arazi bankasi sistemi kurulurken belirlenen hedeflere gore, en uygun zaman ve
kosullarda yeniden piyasaya sunulmaktadir. Bununla birlikte sistem genellikle, arazi bankas1 biinyesindeki
araziler iizerinde iyilestirme, toplulastirma ve kullanim planlamasi ¢caligmalari yapilarak, daha verimli tarim
alanlar1 ortaya ¢ikarilmasi seklinde calismaktadir. Bu araziler daha sonra, tiretim yapmak isteyen ¢iftgilere,
kooperatiflere veya geng girisimcilere uzun vadeli kiralanmakta yahut uygun kosullarda satilmaktadir.
Ayrica, altyapi projeleri i¢in arazi takasi saglanarak kamulastirma ihtiyaci da azaltilabilmektedir.

ilk bakista, Tarimsal Kira Yonetmeligi hiikiimlerinin, arazi bankaciligi kavramiyla ortiisen yonlerinin
bulundugu goriilse de, bu hiikiimler uluslararas1 uygulamalardaki klasik arazi bankaciligi sistemini tam
anlamiyla karsilamamaktadir. En 6nemli farklilik, miilkiyet hakkima yapilan miidahalelerin kapsamidir.
Arazi bankaciliginda arazilerin satin alinmasi veya kamulastirilmasi, daha sonra iireticilere devredilmesi
veya kiralanmasi s6z konusu olabilmektedir. Oysa Tarimsal Kira Yonetmeligi’nde islenmeyen tarim
arazilerinin tigiincii kisilere yalnizca belirli siire i¢in kiralanmasi s6z konusudur; miilkiyetin devredilmesi
miimkiin degildir. Bir diger farklilik ise sistemleri yiiriiten kurumlar bakimindan ortaya ¢ikar. Arazi
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bankacilig1 sistemi bazi iilkelerde kamu kurumlan tarafindan, bazi iilkelerde ise kamu kurumlarmin
yetkilendirdigi ve kar amaci gilitmeyen 6zel kurumlar tarafindan yiirttiilmektedir. Buna karsilik Tiirk
hukukunda tarim arazilerinin kiralanmasma iligkin is ve islemler yalnizca Tarim ve Orman Bakanligi
biinyesinde gergeklestirilmektedir.

Bu ¢alismada, Tarimsal Kira Yoénetmeligi ile Tiirk hukukuna getirilen yeni yasal sistemin, farkli tilkelerde
uygulanan arazi bankaciligi sistemi ile kargilastirilmasi amaglanmaktadir. Bu dogrultuda, her iki sistemin
gliclii ve zay1f yonleri tespit edilecek ve Tiirkiye’deki tarim arazilerinin en verimli sekilde kullanilmasi i¢in
oneriler sunulacaktir.

Anahtar Kelimeler: Arazi bankaciligi, siirdiiriilebilirlik, tarim arazileri, tarimsal kira, toprak hukuku.

An Analysis of the Regulations on the Leasing
of Uncultivated Agricultural Lands Within the
Framework of the Land Banking System

Abstract

In Tiirkiye, the agricultural sector has long served as both a primary source of livelihood for much of the
population and a cornerstone of the national economy. Agriculture plays a key role not only in food supply
but also in providing raw materials to industry. Thus, promoting sustainable agricultural development and
increasing production capacity are vital. To this end, the legislator has recently introduced several legal
reforms. As part of these efforts, substantial amendments were made to Law No. 5403 on Soil Conservation
and Land Use, effective as of 15 May 2014. Based on Article 8/K of this law, the “Regulation on the
Agricultural Leasing of Uncultivated Agricultural Lands” (hereinafter “the Regulation™) was published in
the Official Gazette on 22 August 2024 and entered into force.

The Regulation provides for identifying privately owned uncultivated agricultural lands and leasing them
for agricultural use. This legal mechanism bears resemblance to “land banking systems” used in various
countries.

Land banking, first applied in the Netherlands in the late 19th century, is now found in countries such as
France, Spain, Belgium, the United States, China, and India. It aims to bring idle agricultural lands back
into production, enlarge the scale of agricultural holdings, and provide land access to landless farmers.
Within this system, after identifying idle or fragmented agricultural lands, ownership is acquired either
through voluntary sale by the landowners or, if necessary, through expropriation. However, the main
purpose of land banking is not to retain these lands permanently. The lands are held temporarily in the
portfolio of the land bank and are reintroduced into the market at the most appropriate time and under
optimal conditions. Typically, the system operates by implementing improvement, consolidation, and land-
use planning projects on the lands within the portfolio of the land bank, with the goal of transforming them
into more productive agricultural areas. These lands are then leased on a long-term basis or sold under
favorable conditions to farmers, cooperatives, or young entrepreneurs who intend to engage in agricultural
production. In addition, land swaps can be facilitated for infrastructure projects, thereby reducing the need
for expropriation.

At first glance, the Regulation appears to align with land banking principles. However, the Turkish
model diverges significantly from classical land banking practices. The key difference lies in the scope of
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property rights intervention. Land banking allows for full acquisition, followed by sale or lease. In contrast,
the Regulation permits only temporary leasing of uncultivated lands, without transferring ownership.
Institutional implementation also differs. While land banking may be conducted by public bodies or
nonprofit entities authorized by the state, in Tiirkiye, all leasing operations under the Regulation are carried
out solely by the Ministry of Agriculture and Forestry.

This study aims to compare the newly introduced legal framework under the Regulation with land banking
systems implemented in other countries. In this context, the strengths and weaknesses of both systems will
be identified, and recommendations will be proposed to promote the most efficient use of agricultural lands
in Tiirkiye.

Keywords: Land banking, sustainability, agricultural lands, agricultural leasing, land law
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El Yazili Vasiyetname: Uygulamada Karsilasilan
Sorunlar ve Yapay Zekanin Etkisi

Dog. Dr. Nazli Hilal CELIK
Bolu Abant izzet Baysal Universitesi Hukuk Fakiiltesi

Ozet

Oliimle beraber kisilik sona erer ve bu durum hukuki sonuglar doguran iradi islemlerin ve malvarliklarmin
devrini de beraberinde getirir. Kisi 6liimiiyle beraber malvarligina iliskin dogacak sonuglari belirlememe
secimini yapabilir. Bu durumda Tiirk Medeni Kanunu geregince yasal mirasgilik ve buna bagli malvarligi
devri s6z konusu olacaktir. Ancak murisin 6liimiinden sonra gegerli olmak iizere malvarligina yonelik hukuki
iradesini aciklamasi da miimkiindiir. Iste bu duruma iliskin istisnai yontemlerden biri vasiyetnamedir. Bu
sayede kisi, 6liimiinden sonra malvarliginin paylasiminda kendi iradesini hukuki giivence altina alir.

Tiirk Medeni Kanunu’nda vasiyetnamenin gegerliligi siki sekil sartlaria baglanmis ve resmi, yazili ve
sozlii olmak iizere li¢ farkli vasiyetname tiirii diizenlenmistir. Resmi vasiyetname noterde yapilmast,
zahmetli ve masrafl1 olmasi, kisinin bir baskasina agiklama yapmasinin gerekmesi gibi sebeplerde tercih
edilmemektedir. Zira bazen kisi, 6liimden sonraki arzularini hi¢ kimseye aciklamak istemeyebilir. Ayni
kaygilari tasiyan kisi agisindan sozIii vasiyetname de kullanigh olmayacaktir.

El yazili vasiyetname hazirliginin kolay olmasi, noter gibi resmi bir makama ihtiya¢c bulunmamasi ve
olim gerceklesmeden evvel igeriginin kimse tarafindan 6grenilmemesinin miimkiin olmasi sebepleriyle
uygulamada sik¢a rastlanilan ancak siki sekil sartlarina tabi, denetiminin ve giivenliginin zor olmasi
sebepleriyle de gegerliligi sikintiya ugrayabilen bir vasiyetname tiirtidiir.

El yazili vasiyetname Tiirk Medeni Kanunu m. 538’de diizenlenmistir. Hilkme gére; tarih ve imza dahil
olmak tizere vasiyetnamenin tamaminin vasiyetcinin el yazisi ile yazilmasi gerekir. Bu sartlar el yazil
vasiyetnamenin asgari sartlaridir ve soz konusu metnin bu sartlar1 tagimamasi gegersizlik sonucunu
doguracaktir. Bu sartlar gerceklesirken degerlendirilmesi gereken cok fazla detay bulunmaktadir. imzanin
niteligi, gecerliligi, yeri, tarihin belirlenebilirligi, vasiyetnamenin birden fazla sayfa olusu, vasiyetnamenin
icerigindeki celiskili ifadeler, vasiyetnamenin igerigi hazirlanirken yapay zekadan faydalanilmasinin kisinin
iradesine etkisi bu konularin basinda gelir. Yapay zekanin, el yazili vasiyetnamede kullanimi elbette ancak
iradenin olusumuna etki edebilir. Bir bagka deyisle, el yazili vasiyetnameyi birakacak kisi kendi arzularini
yapay zeka ile paylasir ve onun goriislerini de alarak bir metin hazirlar. Burada yapay zeka vasiyetname
metninin igeriginde etkilidir.

Bu ¢aligmada, el yazili vasiyetnamenin Tiirk Hukuku’na gore sekil sartlari, bu sekil sartlarinin duruma
gore nasil degerlendirilebilecegi, sartlara uymamanin hukuki sonuglar: ve uygulamada ortaya ¢ikabilecek
sorunlar, vasiyetnamenin igerigi degerlendirildiginde var olabilecek celiskiler ve murisin iradesinin
etkilenip etkilenmedigi sorunlar1 doktrin gorisleri ve yargi kararlari ile degerlendirilecektir. Bu baglamda,
kisinin vasiyetname birakma 6zgiirliigii, iradesini etkileyen faktorler ve sekle baglilik arasindaki denge
degerlendirilecek, elestirel bir yaklasimla varilan sonuglar agiklanacaktir.

Anahtar Kelimeler: Vasiyetname, el yazili vasiyetname, 6liime bagl tasarruf, sekil sartlar1, miras hukuku.
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Holographic Will: Challenges in Practice and the
Influence of Artificial Intelligence

Abstract

With death, legal personality comes to an end, which also entails the transfer of assets and voluntary legal
transactions that produce legal consequences. An individual may choose not to determine the consequences
that will arise regarding their estate upon death. In that case, statutory inheritance and the related transfer
of assets shall apply pursuant to the Turkish Civil Code. However, it is also possible for a person to declare
their legal intent concerning their estate to be effective after their death. One of the exceptional methods
for this is a will. Through this, the individual secures their own will legally in the distribution of the estate
after death.

In the Turkish Civil Code, the validity of wills is subject to strict formal requirements, and three types of
wills are regulated: formal, holographic, and oral. Formal wills, which must be made before a notary public,
are often not preferred due to their burdensome and costly nature, and because the person must disclose
their wishes to someone else. Indeed, some people may not wish to reveal their posthumous desires to
anyone. For those with similar concerns, an oral will would also be impractical.

The holographic will is frequently encountered in practice due to its ease of preparation, the lack of necessity
for an official authority such as a notary, and the possibility of keeping its contents confidential until death.
However, it is also a type of will that, due to being subject to strict formal requirements and difficulties in
verification and security, often faces problems regarding its validity.

The holographic will is regulated under Article 538 of the Turkish Civil Code. According to the provision,
the entire will, including the date and signature, must be written in the testator’s own handwriting. These
are the minimum formal requirements of a holographic will, and the absence of these requirements will
result in invalidity. While fulfilling these conditions, numerous details must be taken into account. The
nature, validity, and placement of the signature; the determinability of the date; the existence of multiple
pages; contradictory statements within the will; and the potential influence of artificial intelligence on the
testator’s intent during the drafting process are among the primary issues to be considered. The use of
artificial intelligence in the context of a holographic will may affect only the formation of intent. In other
words, the person making the will may share their wishes with an Al system and, by taking its suggestions,
prepare a text. In such cases, artificial intelligence influences the content of the will.

In this study, the formal requirements of a holographic will under Turkish law, the manner in which
these requirements may be evaluated depending on the circumstances, the legal consequences of non-
compliance, as well as the potential problems that may arise in practice, will be examined. Furthermore,
contradictions that may emerge within the content of the will and issues regarding whether the testator’s
intent has been influenced will be analyzed in light of doctrinal opinions and judicial decisions. In this
context, the balance between the freedom of the individual to make a will, the factors affecting intent, and
the adherence to formal requirements will be evaluated, and the conclusions reached will be presented with
a critical approach.

Keywords: Will, holographic will, mortis causa disposition, formal requirements, inheritance law.
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Kisisel Verilerin Unsurlar Cercevesinde
Nesnelerin Interneti Araciligiyla Toplanan Verilerin
Degerlendirilmesi ve Nitelendirilmesi

Ars. Gor. Melih ARSLAN
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Teknolojinin gelismesi, internet kapasitesinde ve hizinda garpici bir artis meydana getirmis bu da internet
kullanim1 ge¢mis yillar ile mukayese edilemeyecek diizeyde yayginlagmasina neden olmustur. Hatta bu
kullanim artik insanlarin interneti kullanimindan, nesnelerin de interneti kullandigi bir duruma evrilmistir.
Insanoglunun durmaksizin devinen yapis1 pek ¢ok nesneyi internet ile birlestirmek suretiyle akillandirarak
bahse konu nesnenin “her yerden, herkesle, her nesneyle ve her zaman baglanti” kurmasina imkan
saglamigtir. Bu ¢aligmada oncelikle kisisel verinin ne oldugundan bahsedilecektir. Akabinde nesnelerin
internetinin tanimi, ¢aligma metodu, 6rnekleri ve elde edilen veriler lizerinde duracaktir. Calismamizin
sonunda ise nesnelerin interneti marifetiyle elde edilen verileri niteleyecek ve degerlendirilecektir.

6698 sayili Kisisel Verilerin Korunmasi1 Kanunu’nda kisisel veri, “kimligi belirli veya belirlenebilir gercek
kisiye iligkin her tiirlii bilgiyi” ifade eder seklinde tanimlamistir. Nesnelerin interneti marifetiyle elde edilen
verilerin, kisisel veri olarak nitelendirilebilmesi i¢in diger unsurlara sahip olan bir bilginin, gergek kisi ile
iliskili olmas1 ve gergek kisiyi belirli veya belirlenebilir kilmas1 gerekir.

Bir bilginin ilgili kisi ile ilgisi dogrudan veya dolayli olabilir. Bilginin, ger¢ek kisi ile ilgili olup olmadigimin
tespitinde bilgi ile ilgili kisi arasinda igerik, amag¢ veya sonug agilarindan baglanti aranmasi gerekir. Bu
unsurlar birbirine alternatif oldugundan birinin bulunmast yeterlidir. Mesela isverenin, is¢inin aracina taktigt
bir cihaz vasitasiyla arabadan elde edilen veriler, is¢iye iliskin bilgi edinme amaciyla gergeklestirildiginden
kisisel veri niteligini kazanir.

Bir bilginin kisisel veri olarak nitelendirilebilmesi ger¢ek kisiyi belirli veya belirlenebilir kilmasina baglidir.
Nesnelerin interneti vasitasiyla elde edilen pek ¢ok veri gercek kisi belirli kilmasa da belirlenebilir kilar.
Hatirlatici ilag kutusu kullanan birinin, ictigi sabit ilaglara iliskin bilginin onu belirlenebilir kilmasi gibi.
Nesnelerin interneti, tam manasi ile tanimi yapilamayan internetle iligkilendirilebilen her tiirlii nesneyi
kapsamina alan bir kavramdir. Akillandirilmas: miimkiin her nesne, nesnelerin interneti kapsamina dahil
olabilir. Akilli saatlerden, ila¢ igmeyi hatirlatan ila¢ kutularina, akilli evlerden ve akilli arabalardan, akilli
buzdolaplarina kadar neredeyse her alanda kullanimi miimkiindiir. Bir buzdolabi internete erisebilir hale
getirerek veri liretmeye basladigi anda nesnelerin interneti kapsamina dahil olmaktadir. Bu sayede gercek
kisinin yeme aliskanliklari, vejetaryen olup olmadigi ya da helal gidaya dikkat edip etmedigi bilgilerine
erisilebilir.

Nesnelerin interneti marifetiyle toplanan verilerin elde edilme amaci, ilgili kisinin belirlenebilmesidir. Bu
sebeple de toplanan verilerin gergek kisi ile iliskili oldugu konusunda dimaglarda bir soru isareti yoktur.
Sozgelimi akilli saatle elde edilen saglik verileri ya da arabalarin internetle bag kurulmasi sonucu ortaya
¢ikan siiriis bilgileri, gergek kisiler hakkinda pek ¢ok bilgi saglar.

Nesnelerin interneti kapsamina dahil olan cihazlar marifetiyle ilgili kisilerin pek ¢ok verisi elde edilir. Bu
verilerin bir kism1 kendi bagina anlamsiz olsa da diger veriler ile birlestirildiginde anlamli hale gelmektedir.
Bir baska deyisle kimi durumda ilgili kisiyi belirli hale getirse de neredeyse her durumda ilgili kisiyi
belirlenebilir kilmaktadir.

147



— )

? Birini Ulus| Rize Hukuk S 25-26 EylUl
IriNcl uslararasl Rlze fuku empozyumu

N pozy 2025

Gittikge yayginlasan bir kullanim alanina kavusan nesnelerin interneti marifetiyle elde edilen verilerin
kisisel veri oldugunu, su an kisisel veri teskil etmeyen verilerin de tekrar veya capraz isleme gibi ¢esitli
yollarla kisisel veri niteligine kavugmasimin miimkiin oldugu kanaatine varilmistir. Bu sebeple de nesnelerin
interneti marifetiyle elde edilen ham verilerin de kisisel veri gibi korunmasi gerektigi disiiniilmektedir.
Anahtar Kelimeler: Nesnelerin interneti, kisisel veri, ilgili kisi, kisisel verilerin korunmasi.

An Assessment and Qualification of Data Collected
via the Internet of Things within the Framework of
the Elements of Personal Data

Abstract

The advancement of technology has led to a striking increase in internet capacity and speed, resulting in a
level of use far beyond that of previous decades. This development has transformed the internet from a tool
used exclusively by humans into a phenomenon in which objects themselves are also interconnected. The
ever-changing nature of humankind has enabled numerous objects to become “smart,” allowing them to
establish connections anytime, anywhere, with anyone and anything.

This study first outlines the concept of personal data, then examines the definition, functioning, and
examples of the Internet of Things (IoT), together with the data it generates. Finally, it assesses whether
such data should be classified as personal data under data protection law.

Law No. 6698 on the Protection of Personal Data (KVKK) defines personal data as “any information
relating to an identified or identifiable natural person.” For loT-derived data to fall within this definition, it
must relate to a natural person and render that person either identified or identifiable.

The link between the data and the individual may be direct or indirect. Determining whether data concerns a
person requires evaluating the connection in terms of content, purpose, or outcome; the presence of any one
of these is sufficient. For example, data obtained from a device installed by an employer in an employee’s
car constitutes personal data, as it serves the purpose of monitoring the employee.

Information qualifies as personal data when it identifies or makes an individual identifiable. While much
IoT data may not directly identify a person, it frequently becomes identifying when combined with other
datasets—for instance, the information produced by a reminder-enabled pillbox about the regular use of
certain medication.

IoT is abroad concept encompassing virtually any object capable of connecting to the internet. Smartwatches,
medical devices, smart homes and cars, as well as internet-enabled refrigerators all fall within its scope.
Once a refrigerator begins transmitting data online, it may reveal dietary habits, vegetarian preferences, or
adherence to religious dietary restrictions.

The purpose of data collection through IoT devices is often to identify or profile individuals, leaving little
doubt that such data is linked to natural persons. Health data obtained from smartwatches or driving data
collected from connected vehicles, for instance, provide significant insights into individuals. Even data that
may appear meaningless in isolation often becomes revealing when cross-referenced or aggregated.
Consequently, loT-generated data should be considered personal data. Moreover, information that does not
currently qualify may acquire such a nature through repetition, aggregation, or cross-processing. Therefore,
even raw data produced by IoT devices ought to be safeguarded under the same protections afforded to
personal data.

Keywords: Internet of things, personal data, data subject, protection of personal data.
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Elektronik Tapu Sicili Sistemi ve Blockchain
Altyapili Tapu Sicili Sistemi

Ars. Gor. Hasan Ali GUCLU
Ufuk Universitesi Hukuk Fakiiltesi

Ozet

Ulkelerde temel olarak kayit sistemi, Torrens sistemi, tasdik sistemi ve tapu sicili sistemi olmak iizere dort
temel tapu sistemi kullanilmaktadir. Tiirkiye’de, Alman ve Isvigre hukuk sistemlerinde oldugu gibi tapu
sicili sistemi benimsenmistir. Bu sistemin temelinde, devletin denetim ve sorumlulugunda yiiriitiilen resmi
bir tapu sicilinin bulunmasi yer alir. Bu sistemde, her tasinmaz i¢in tapu sicilinde ayr1 bir sayfa acilir.

Tapu sicili, tasinmazlarin fiili ve hukuki durumunu gésteren; tapu memurlar1 tarafindan tutulan gesitli
defter ve belgelerin tiimiinii ifade eder. Kisaca, tapu sicili tasinmazlarin kaydedildigi resmi bir defter olarak
tanimlanabilir. Tlirk Medeni Hukuku, klasik tapu sicili sistemini esas almaktadir.

Bununla birlikte, iilkemizde elektronik tapu sistemine gecis yoniinde bazi adimlar atilmstir.
Bu durum, elektronik tapu sicili kavraminin dogmasina neden olmustur. Gegmiste fiziki
ortamda tutulan tapu kayitlari, teknolojinin gelismesiyle birlikte elektronik ortama aktarilmaya
baslanmistir. Tirk hukukunda da teknolojiye uyum saglamak amactyla elektronik tapu sicili
sistemine yonelik yasal ve teknik adimlar atilmistir. Tiirk hukukunda, TST m.6 uyarinca yer alan;
“Genel Midirliik, gerekli gordiigl yerlerde sicillerin bir kismini ya da tamamim karteks seklinde veya
bilgisayar ortaminda tutturmaya yetkilidir.” hilkmiine dayanilarak, Tapu ve Kadastro Genel Midiirligii
tarafindan TAKBIS Projesi hayata gecirilmisti. TAKBIS Projesi (Tapu ve Kadastro Bilgi Sistemi)
kapsaminda, tapu kiitiigiinde yer alan bilgilerin bilgisayar ortamina aktarilmasi amaciyla caligmalar
yapilmistir. TAKBIS, bilgisayar destekli tapu sicili sistemi olarak tanimlanabilir.

Almanya ve Isvigre hukuk sistemlerinde ise elektronik tapu sicili uygulamasma daha erken dénemde
gecilmistir. Isvicre’de elektronik tapu siciline gecis 1990’1 yillarin sonlarinda baslanus; 1996 yilinda
Lucerne Kantonu ilk dijital tapu sistemini kurmustur. 2003 yili itibartyla, elektronik tapu sicilinin
olusturulmasina yonelik federal diizenlemeler yapilmaya baslanmis; 2019 yilinda ise Isvigre Medeni
Kanunu’nda yapilan degisiklikle, elektronik tapu sicilinin resmi islemlerde gegerli olmasi saglanmistir.

Almanya’da ise elektronik tapu sistemine gecis 1990’I1 yillarin bagina dayanmaktadir. 1993 yilinda
¢ikarilan bir yasa ile tapu sicilinin dijitallestirilmesinin 6nii agilmis; 2009 yilinda yiiriirliige giren baska bir
yasa ile tapu islemlerinin elektronik ortamda yapilmasina imkan taninmistir.

Gliniimiizde tapu sicili alaninda blokzincir (blockchain) teknolojisinin kullanimi yoniinde adimlar
atilmaktadir. Bazi iilkelerde blokzincir tabanli tapu sicili uygulamaya gegcirilmisken, baz tilkelerde ise bu
yonde ¢aligmalar stirmektedir. Giircistan, blokzincir tabanli tapu sicilini kullanan ilk iilke olmustur. Ancak,
diinyada tapu islemlerinde blokzincir teknolojisini tamamen entegre eden bir devlet heniiz bulunmamaktadir.

Bu ¢aligma kapsaminda elektronik tapu sicili ve son zamanlarda giindeme gelen blockzincir tabanli tapu
sicili hususunda agiklamalarda bulunulacaktir. Blockzincir tabanli bir tapu sistemine gegis igin, mevcut
tapu kayitlarinin dogrulugu c¢ok biiyiik onem tagimaktadir. Blockzincir lizerindeki islemler degistirilemez
oldugu i¢in, tapu kayitlarinin ger¢ek hukuki durumu gostermesi gerekmektedir. Blockzincir tabanli tapu
sistemini kurmak i¢in hukuki ve teknik altyapmin olusturulmasi gerekmektedir. Bu sistemde tasinmaz
satig bedeli tamamen dijital olarak 6denecegi i¢in muvazaali olarak bedelin diisiik gosterilmesi hususu ile
karsilagilmayacak ve vergiden kaginilmayacaktir.
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Anahtar Kelimeler: Tapu sicili, elektronik tapu sicili, TAKBIS, blockzincir tabanli tapu sicili, tapu sicili
sistemi.

Electronic Land Registry System and Blockchain-
Infrastructured Land Registry System

Abstract

Four basic land registry systems are used in countries: the registration system, the Torrens system, the
certification system, and the land registry system. Tiirkiye, like the German and Swiss legal systems, has
adopted the land registry system. The basis of this system is the existence of an official land registry,
supervised and under the responsibility of the state. In this system, a separate page is created in the land
registry for each property.

The land registry refers to all the various books and documents kept by land registry officials that show the
actual and legal status of real estate. In short, the land registry can be defined as an official ledger where real
estate is recorded. Turkish Civil Law is based on the classical land registry system.

However, some steps have been taken in our country towards the transition to an electronic land registry
system. This situation gave rise to the concept of the electronic land registry. Land registry records, which
were previously kept in a physical environment, began to be transferred to an electronic environment with
the advancement of technology. In order to adapt to technology, legal and technical steps have been taken
in Turkish law towards an electronic land registry system. Based on Article 6 of the Turkish Standards Law
(TST), which states: “The General Directorate is authorized to have some or all of the records kept in the
form of a card index or in a computerized format where it deems necessary,” the General Directorate of
Land Registry and Cadastre implemented the TAKBIS Project. Within the scope of the TAKBIS Project
(Land Registry and Cadastre Information System), work has been carried out to transfer the information
contained in the land registry to a computerized environment. TAKBIS can be defined as a computer-aided
land registry system.

In the legal systems of Germany and Switzerland, the implementation of electronic land registry applications
was implemented earlier. The transition to electronic land registry in Switzerland began in the late 1990s; In
1996, the Canton of Lucerne established the first digital land registry system. By 2003, federal regulations
began to be implemented for the creation of an electronic land registry; in 2019, an amendment to the Swiss
Civil Code ensured the validity of the electronic land registry in official transactions.

In Germany, the transition to an electronic land registry system dates back to the early 1990s. A law enacted
in 1993 paved the way for the digitalization of the land registry, and another law enacted in 2009 allowed
for the electronic processing of land registry transactions.

Today, steps are being taken towards the use of blockchain technology in land registry. While some
countries have implemented blockchain-based land registry systems, others are working on this approach.
Georgia was the first country to use a blockchain-based land registry system. However, no state in the
world has yet fully integrated blockchain technology into land registry transactions. This study will provide
explanations on the electronic land registry and the recently emerging blockchain-based land registry. In
order to transition to a blockchain-based title deed system, the accuracy of existing title deed records is
of great importance. Since transactions on the blockchain are unchangeable, title deed records must show
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the real legal situation. In order to establish a blockchain-based title deed system, a legal and technical
infrastructure must be created. Since the immovable property sales price will be paid entirely digitally
in this system, there will be no issue of the price being shown as lower in a collusive manner and no tax
evasion will occur.

Keywords: Land registry, electronic land registry, TAKBIS, blockchain-based land registry, land registry
system.
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Paravan Sirketin Ekonomik,
Toplumsal ve Hukuki Y onti

Dog. Dr. Murat Can PEHLIVANOGLU
fstanbul Kent Universitesi Hukuk Fakiiltesi

Ozet

Opgretide “paravan sirket” kavramu “sirketin gercek faydalamicisimun kimliginin hukuka uygun sekilde
gizlendigi sermaye sirketi” seklinde tanimlanmaktadir. “Gergek faydalanict” kavrami ise “bir malvariig
degerinin sahibi olmamin nimetlerinden bu degerin ticiincii kisiler ve yetkili makamlar nezdinde sahibi
olarak goriinen kisinin degil de bir baska kisinin faydalandigi hallerde, bu degerden gercekte faydalanan
kisiyi ifade etmek iizere kullanilmaktadir”. Paravan sirket, gercek faydalanicinin hayatin olagan akisinda
yasal, siyasi, toplumsal veya psikolojik sebeplerle gerceklestirmekten imtina ettigi faaliyetleri gercek
faydalanici i¢in gergeklestirilebilir veya yine ayni sebeplerle elde tutulamayacak mallar1 onun i¢in elde
tutulabilir kilmaktadir. Bu anlamda paravan sirket islev bakimindan gercek faydalanici igin adeta bir
alter ego durumundadir. Gergek faydalanicinin alter ego olarak paravan sirketi segmesinin sebebi ise
paravan sirketin hem gergek faydalanicinin kimligini gizleyebilmesi hem de paravan sirketin sahip oldugu
faaliyet ve malvarlig1 degerlerinden sanki resmi kayitlarda gercek faydalanici bunlarin malikiymis gibi
miilkiyet hakki giivencesiyle istifade edebilecek olmasidir. Uygulamada paravan sirketin genellikle anonim
sirket veya limited sirket tliriinde bir sermaye sirketi olarak, bu sirket tiirlerinin korporatif 6zellikleri
kullanilmak suretiyle tesis edildigi gézlemlenmektedir. Ancak paravan sirket gercek faydalanicinin hukuki
sorumlulugunu ortadan kaldirmamakta, olsa olsa ti¢iincti kisiler ve yetkili makamlar tarafindan failin hukuka
uygun sekilde tespitini giiglestirmek suretiyle gercek faydalaniciya siyasi, toplumsal veya psikolojik bir
ustlinliik saglamaktadir. Paravan sirketin amag ve konusunun hukuka aykiriligi ile paravan sirketin varligimin
hukuka aykiriligi birbirinden ayr1 hususlardir. Paravan sirketlerin kullanildigi hukuka aykir1 amaglarin
basinda ter6rizmin finansmani, sug gelirlerini aklama, yolsuzluk, se¢im bagiglarini gizleme, vergi kacirma,
uluslararasi yaptirimlari dolanma ve alacaklilardan mal kagirma gelmektedir. Ancak paravan sirketlerin
faaliyetleri kisilerin haksiz ticari uygulamalara kars1 korunmast, can veya mal giivenliklerinin korunmasi ve
itibarlarmin korunmasi seklinde hukuka uygun amaglara da dayanabilmektedir. Bu hallerde paravan sirket
¢ogu zaman bir holding sirket veya araci gibi konumlanmaktadir. Dolayisiyla paravan sirketlerden sadece
hukuka aykir1 faaliyetler i¢in istifade edildigini sdylemek miimkiin degildir. Nihayetinde, bir malvarlig1
degerinin sahibinin kim oldugunun mutlak bi¢cimde gizli kalmasinin kamusal bir risk teskil edip etmedigi
bu gizliligin ekonomik ve toplumsal sonuglari {izerinden anlam bulmaktadir.

Anahtar Kelimeler: Paravan sirket, ger¢ek faydalanici, sermaye sirketi, hukuka uygun faaliyet, hukuka
aykirt faaliyet.
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Economic, Social and Legal Aspects of Shell
Companies

Abstract

Scholarship defines the concept of “shell company” as “a capital company in which the identity of the
beneficial owner of the company is concealed lawfully”. The concept of “beneficial owner” is used to
refer to “the person who actually enjoys the benefits of being the owner of a property interest, in cases
where the person who appears as the owner of this property interest before the third parties and competent
authorities is not the person who actually benefits from it”. A shell company enables the beneficial owner
to carry out activities that the beneficial owner refrains from performing in the ordinary course of life
due to legal, political, social or psychological reasons, or to hold the property that cannot be held for
the same reasons. In this sense, the shell company is an alter ego for the beneficial owner in terms of
function. The reason why the beneficial owner chooses the shell company as an alter ego is that the shell
company can conceal the identity of the beneficial owner, and the beneficial owner can benefit from the
activities and property interests owned by the shell company with the security of right to property as if the
beneficial owner is the owner of those in official records. In practice, it is observed that a shell company is
generally established as a capital company in the form of a stock corporation or a limited liability company,
using the corporate features of these company types. However, a shell company does not eliminate the
legal liability of the beneficial owner, at best it provides the beneficial owner with a political, social or
psychological advantage by making it difficult for third parties and competent authorities to legally identify
the perpetrator. The illegality of the purpose and subject of the shell company and the illegality of the
shell company itself are separate issues. The most common illegal purposes for which shell companies are
used include financing terrorism, money laundering, corruption, concealing election donations, tax evasion,
circumventing international sanctions and defrauding creditors. However, the activities of shell companies
can also be based on legal purposes such as protection against unfair commercial practices, protection
of life or property and protection of reputation. In these cases, the shell company is often positioned as a
holding company or intermediary. Therefore, it is not possible to say that shell companies are used only for
unlawful activities. Whether or not an absolute identity secrecy for the owner of a property interest causes
a public risk is determined by the economic and social consequences of this secrecy.

Keywords: Shell company, beneficial owner, capital company, lawful activity, unlawful activity.
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Yapay Zeka Destekli Buluslarin Patent Hukuku
Kapsaminda Bulus Sahipliginin Hukuken
Degerlendirilmesi

Dr. Ogr. Uyesi Emel TEKTEN
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Yapay zeka teknolojilerinin son yillarda gosterdigi hizli gelisim, fikri ve sinai miilkiyet hukukunu ciddi
bigimde etkilemis; 6zellikle insan miidahalesi olmaksizin gerceklestirilen yapay zeka tiretimlerinin hukuki
statlisii Onemli bir tartisma konusu haline gelmistir. Bu tebligde, insan katkis1 bulunmaksizin yapay zeka
sistemleri tarafindan olusturulan buluslarin, patent hak sahipligi kapsaminda degerlendirilerek, uluslararast
ornekler ve mevcut hukuki gerceve 1s1ginda incelenmesi amaglanmaktadir.

Bilindigi iizere patent hukukunda, klasik olarak bir bulusun korunabilmesi i¢in {i¢ temel sart1 5ngérmektedir:
yenilik, bulus basamagi ve sanayiye uygulanabilirlik. Ancak bu kriterlerin yaninda, patent sisteminin
Oznesi olan “mucit”in kim oldugu da sistemin igleyisi acisindan temel dneme sahiptir. Mevcut ulusal ve
uluslararas1 mevzuatlar, mucit kavramimi yalnizca gercek kisiyle, patent hakki sahibini ise ger¢ek veya
tiizel kisiyle sinirli tutmakta ve hukuki kisilikten yoksun olan yapay zeka sistemlerini bu sifata uygun
gormemektedir. Bu yaklasim, basta Amerika Birlesik Devletleri Patent ve Marka Ofisi (USPTO), Avrupa
Patent Ofisi (EPO) ve Birlesik Krallik Yiiksek Mahkemesi tarafindan DABUS davasi iizerinden net
bi¢imde ortaya konmustur. DABUS 6rneginde, yapay zeka sistemi mucit olarak gosterilmesine ragmen
basvurular reddedilmis; gerekce olarak ise yalnizca insanin yaratici katkisinin korunabilecegi belirtilmistir.
Bu kararlar dogrultusunda, insan miidahalesi bulunmadan yapay zeka tarafindan gelistirilen bir iiriin patent
korumasindan faydalanamamaktadir. Ancak bu durum, 6zellikle 6zerk dgrenme ve iiretim kapasitesine
sahip yapay zeka sistemlerinin ortaya koydugu teknik buluslarin korunamamasi sonucunu dogurmakta; bu
da patent hukukunun temel amaci olan “yeniligi tesvik” ilkesine ters diismektedir. Bu noktada, yapay zeka
destekli tiretimlerde patent sahipligi hakkinin yapay zeka gelistiricisine, kullanicisina ya da sistemin sahibi
olan isleticiye atfedilmesine iligkin alternatif yaklagimlar ileri siiriilmektedir.

Ancak soz konusu smirlamanin yaratabilecegi riskler; yiiksek katma degerli ve teknik yenilik iceren
yapay zeka tretimlerinin tescil edilememesi nedeniyle kamuya agik hale gelmesi ve rekabeti olumsuz
etkilemesi gibi orneklerdir. Bu teblig, insan katkisi olmadan ortaya ¢ikan yapay zeka iiretimlerinin
patent hukuku kapsaminda hukuken korunabilirligi konusunda mevcut sistemin yetersizliklerini ortaya
koymakta, bulustaki konuma gore eger tek basina insan miidahalesi olmadan yapay zeka tarafindan bulug
gerceklesmisse patent sahibi olarak yapay zekanmn hak sahipliginin hukuken taninmasi ve teknolojik
gelismeler dogrultusunda Sinai Miilkiyet mevzuatinin da yenilenmesi gerekliligine dikkat ¢ekmektedir.
Ayrica yasal diizenlemelerin yalnizca bugiiniin degil, yakin gelecegin teknoloji dinamiklerine de uygun
sekilde yapilandirilmasi gerektigi ortaya konulmaktadir.

Anahtar Kelime: Patent, yapay zeka, mucit, patent sahibi, hak sahipligi.
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Legal Assessment of Inventorship in Artificial
Intelligence-Assisted Inventions within the Scope of
Patent Law

Abstract

The rapid development of artificial intelligence technologies in recent years has significantly impacted
intellectual and industrial property law; in particular, the legal status of artificial intelligence products
produced without human intervention has become a significant topic of debate. This paper aims to examine
inventions created by artificial intelligence systems without human intervention within the scope of patent
entitlement, in light of international precedents and the existing legal framework.

As is well known, patent law traditionally stipulates three fundamental conditions for the protection of an
invention: novelty, inventive step, and industrial applicability. However, in addition to these criteria, the
identity of the “inventor,” the subject of the patent system, is also of fundamental importance to the system’s
functioning. Existing national and international legislation restricts the concept of inventor to a natural
person and the patent holder to a natural or legal entity, and does not consider artificial intelligence systems,
which lack legal personality, to qualify. This approach has been clearly demonstrated, particularly by the
United States Patent and Trademark Office (USPTO), the European Patent Office (EPO), and the United
Kingdom Supreme Court, through the DABUS case. In the DABUS case, despite the Al system being cited
as the inventor, applications were rejected, citing the justification that only human creative contribution
can be protected. Based on these decisions, a product developed by Al without human intervention cannot
benefit from patent protection. However, this situation results in the failure to protect technical inventions,
particularly those produced by Al systems capable of autonomous learning and production; this contradicts
the fundamental purpose of patent law: “encouraging innovation.” At this point, alternative approaches are
being proposed to attribute patent ownership rights in Al-supported production to the Al developer, user, or
operator who owns the system.

However, the risks this restriction may pose include, for example, the failure to register high-value-added,
technically innovative Al products, leading to their public access and negatively impacting competition.
This communiqué highlights the inadequacies of the current system regarding the legal protection of
Al products created without human intervention under patent law. It also highlights the need for legal
recognition of AI’s rightful ownership as a patent holder if the invention was made by Al without human
intervention, based on the nature of the invention. It also highlights the need to revise Industrial Property
legislation in line with technological advancements. It also highlights the need for legal regulations to be
structured to reflect not only today’s but also the technological dynamics of the near future.

Keywords: Patent, artificial intelligence, inventor, patent owner, rights ownership.

156



— )
Birinci Ulus| Rize Hukuk S 25-26 EylUl
IriNcCl uslararasl rlize Huku empozyumu
N pozy 2025
RECEP TAYYIP
ERDOGAN

UNIVERSITESI

Sermaye Piyasasi Hukukunda Yaniltici
Yapay Zeka Beyanlari

Ogr. Gér. Dr. Giilsah ISLAMOGLU
Avrasya Universitesi Meslek Yiiksekokulu

Ozet

Sermaye piyasasinda yatirim yapilacak malin degeri konusunda fiyat, temel 6lgiittiir. Piyasaya agiklanan
bilgiler ise malin degerinin fiyata yansimasindaki arag olup yatirimcilar bu bilgilere gore hareket etmektedir.
Yapay zekanin neredeyse her sektdrde doniistiiriicii bir giic olarak ortaya ¢ikmasi, halka agik sirketleri
de etkilemis ve sirketlerin yapay zeka kullanimina iliskin yatirimeilarla paylastiklar bilgiler Amerika
Birlesik Devletleri’nde Menkul Kiymetler ve Borsa Komisyonu (Securities and Exchange Commission/
SEC) tarafindan incelemeye alinmistir. SEC yapay zeka kullanimina iligkin 2021°den itibaren sirketlere
uyarilarda bulunmaktadir. Yaniltict beyanlara iligskin davalar acilmaya devam edilmekte ve komisyon,
yapay zekanin kétiiye kullanimimi ortadan kaldirmaya odaklanmakta, bu beyanlara iliskin denetimler
gerceklestirmektedir. SEC, bunun yaninda yatirimeilara yonelik de yapay zeka ve yatirnm dolandiriciligt
uyarilarinda bulunmaktadir. Bu c¢alismada ihraccilarin ve sermaye piyasasi katilimcilariin yapay zeka
kullanim1 hakkinda yaptiklari agiklamalarda ortaya ¢ikan “Al-washing” (yaniltict yapay zeka beyant)
incelenmektedir. Al-washing, yapay zekanmn varligi, kapsami, performansi veya otonomluk diizeyi
konusunda gergege aykirt ya da abartili ifadelerle yatirimcida yanlis izlenim yaratilmasidir. Amerika’da
SEC’in idari para cezast uyguladig: iki sirketin yaniltici yapay zeka beyanlari ise su sekildedir: Aslinda
yapay zeka kullanilmadigi halde kullanildiginin iddia edilmesi, boylelikle herkesten 6nce hangi sirketlerin
biiyiidiigliniin erkenden tespit edilmesi iddiasi, maddi ger¢ekligi olmadigi hélde bu sekilde pazarlanmasi.
Ulkemizde Al-washing niteliginde adlandirilan bir Sermaye Piyasast Kurulu yaptirimi heniiz giindemde
degildir. Ancak mevzuatimizdaki diizenlemeler, yaniltict yapay zeka beyanlarini yaptirima baglamaya
elverisli durumdadir: Manipiilatif islemler sermaye piyasalarinin diiriist ve diizenli bir sekilde islemesini
engellemesi ve piyasaya olan giiveni sarsmasi sebebiyle yasaklanmaktadir. Oyle ki 6362 sayili Sermaye
Piyasas1 Kanunu (SerPK) m. 107/ f. 2’de sermaye piyasasi araglarinin fiyatlarini, degerlerini veya
yatirimetlarin kararlarini etkilemek amaciyla yalan, yanlis veya yaniltici bilgi verenler ve bundan menfaat
saglayanlarin cezalandirilacagi diizenlenmistir. Piyasanin giiven, agiklik ve diizen igerisinde caligmasini
engelleyen suc olmayan eylemlere ise idari para cezasi uygulanir. Bunlarin yaninda SerPK m. 32 geregince
de belgeleri diizenleyenlerin hukuki sorumluluklari bulunmaktadir. Yapay zeka beyanlarinin hukuki
giivenligi degerlendirilirken 6nemlilik, makul dayanak, teknik dogrulama, insan gdézetimi, i¢ kontrol ve
denetim, pazarlama tutarlilig: kriterleri gozetilmelidir. Yapay zekaya iligkin beyanlar kargisinda agiklama
rejimi uygulanirsa bu yalnizca sorumlulugu azaltmakla kalmayacak, yatirimer gilivenini ve piyasa
biitiinliigiinii de gliclendirecektir.

Anahtar Kelimeler: Hukuki giivenlik, sermaye piyasasi, yaniltici yapay zeka beyani, yapay zeka.
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Abstract

Price is the fundamental criterion for determining the value of an asset in which to invest in the capital
market. The information disclosed to the market is a tool for reflecting the value of the asset in the price, and
investors act based on this information. The emergence of artificial intelligence as a transformative force
in almost every sector has also affected publicly traded companies, and the information that companies
share with investors regarding their use of artificial intelligence has been reviewed by the US Securities
and Exchange Commission (SEC). The SEC has been issuing warnings to companies regarding the use of
artificial intelligence since 2021. Lawsuits related to misleading statements continue to be filed, and the
commission is focused on eliminating the misuse of artificial intelligence and conducting audits related
to these statements. In addition, the SEC is issuing warnings to investors about artificial intelligence and
investment fraud. This study examines “Al-washing” (misleading artificial intelligence statements) in the
statements made by issuers and capital market participants regarding their use of artificial intelligence. Al-
washing refers to creating a false impression among investors with statements that are untrue or exaggerated
regarding the existence, scope, performance, or level of autonomy of artificial intelligence. The misleading
Al claims made by two companies that were subject to administrative fines by the SEC in the US are as
follows: Claiming that Al is used when it is not, claiming that it is possible to identify which companies
will grow before anyone else, and marketing it in this way despite there being no factual basis for such
claims. A Capital Markets Board sanction of the type referred to as Al-washing is not yet on the agenda in
our country. However, the regulations in our legislation are conducive to imposing sanctions on misleading
artificial intelligence statements: Manipulative transactions are prohibited because they prevent capital
markets from functioning in a fair and orderly manner and undermine confidence in the market. In fact,
Article 107/f. 2 of Capital Markets Law No. 6362 stipulates that those who provide false, inaccurate, or
misleading information with the aim of influencing the prices or values of capital market instruments or the
decisions of investors, and those who benefit from this, shall be punished. Administrative fines are imposed
on non-criminal acts that hinder the market from functioning in a manner that ensures trust, transparency,
and order. In addition, those who prepare the documents are also legally liable under Article 32. When
assessing the legal security of artificial intelligence statements, criteria such as importance, reasonable
basis, technical verification, human oversight, internal control and audit, and marketing consistency must
be taken into account. If a disclosure regime is applied to Al-related statements, this will not only reduce
liability but also strengthen investor confidence and market integrity.

Keywords: Legal security, capital market, Al-washing, artificial intelligence.
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Omnibus Golgesinde AB Kurumsal Stirdiriilebilirlik
Regililasyonlarinin Sirketler Hukukuna Etkileri

Dr. Ogr. Uyesi Duygu DEMIREL OZDEMIR
Kocaeli Universitesi Hukuk Fakiiltesi

Ozet

Kurumsal siirdiiriilebilirlik sermaye ve is giiclinii elinde bulunduran sirketler bakimindan siirdiiriilebilir
bir toplum, g¢evre ve ekonominin ingasi i¢in Onemli yiikiimlilikler ongdrmektedir. Sirketlerin bu
yiikiimliiliiklerine dair hukuki bir ¢ergeve olugturmak ve Avrupa Yesil Mutabakati’nin hedeflerine ulagmak
maksadiyla Avrupa Birligi (AB) Komisyonu tarafindan kabul edilen “Kurumsal Siirdiiriilebilirlik Raporlama
Yonergesi” (CSRD), “Kurumsal Siirdiiriilebilirlik Ozenli Etki Degerlendirmesi (Ozen Yiikiimliiliigii)
Yonergesi” (CSDDD) ve Taksonomi Tiiziigii gibi yasal diizenlemeler ile bu konuda 6nemli adimlar
atilmistir. Bu diizenlemelerle sirketlerin ¢evresel, sosyal ve yonetisim alanlarindaki performanslarinin
degerlendirilmesini saglayan raporlama yiikiimliiliikleri ile ticari faaliyetlerinin (kendi ve tedarik zinciri
igerisine dahil olanlarin) neden oldugu/olabilecegi ¢evresel ve sosyal olumsuz etkilerin dnlenmesi
veya giderilmesi icin aktif caba gosterme yiikiimlilikleri ongoriilmektedir. Boylelikle sirketlerden,
faaliyetlerinin ¢evresel ve sosyal etkilerini seffaf bir sekilde raporlamalari, riskleri 6nleyici mekanizmalar
gelistirmeleri ve siirdiiriilebilirlik hedeflerini somut adimlarla desteklemeleri beklenmektedir. Ancak
s6z konusu diizenlemeler AB sirketleri bakimindan yiiksek uyum maliyetlerine neden olmasi, idari yiik
olusturmasi, sirketlerin ayr1 ayr1 mevzuatlarda ongoriilen farkli yiikiimliiliiklere tabi olmasi nedeniyle
diizenlemelerin karmasik bir yapiya sahip olmasi ve uygulanmalarindaki zorluk, ayrica kiiresel pazarda s6z
konusu yiikiimliiliiklere tabi olmayan sirketler karsisinda AB sirketlerini dezavantajli konuma getirmesi,
ticari faaliyetlerde esneklik kaybina yol agmasi gibi nedenlerden 6tiirii ciddi tepkilerle karsilanmistir.
Bu tepkilerin sonucunda AB sirketlerinin iizerindeki idari ve mali yiikii hafifletmek, diizenlemeleri
sadelestirerek kurumsal siirdiiriilebilirlik mevzuatlarina uyumu kolaylastirmak hedefiyle yeni calisma
baslatilmis ve 26 Subat 2025 tarihinde CSRD, CSDDD ve Taksonomi Tiizigii’'nde énemli degisiklikler
ongoren “omnibus paketi” agiklanmistir. Heniiz ylirtirlige girmeyen bu ¢alisma, s6z konusu diizenlemeleri
basitlestirerek tek bir yasa ¢ercevesinde diizenlemeyi ve uyum zorunlulugunun ¢evre ve iklim tizerinde daha
biiyiik etkilere sahip olan belli biiyiikliikteki sirketlerle sinirli olmasi hedeflemektedir. Calismamizda AB
kurumsal siirdiiriilebilirlik regiilasyonlarini, bu konudaki giincel gelismeleri de dikkate alarak inceleyecek
ve bu diizenlemelerin sirketler hukuku agisindan sonuglarini ortaya koymay1 amaglamaktayiz. Tiirkiye’deki
sirketlerin cogunlukla AB sirketlerinin tedarik zincirleri kapsaminda yer almast, ilgili diizenlemelerin Tiirk
hukuku acisindan da dnemine isaret etmektedir. Bu itibarla ¢alismamizda ilgili regiilasyonlarla hangi
kapsamdaki sirketlere, ne gibi yiikiimliiliikler getirildigi ve bu yiikiimliilikklerin hukuki sonuglari tizerinde
durulacaktir.

Anahtar Kelimeler: Kurumsal siirdirilebilirlik, CSDDD, omnibus, sirketlerin 6zen yikimliliigi,
cevresel, sosyal ve yonetisim riskleri (CSY).
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The Effects of EU Corporate Sustainability
Regulations on Company Law in the Shadow of
Omnibus

Abstract

Corporate sustainability imposes important obligations on companies that hold capital and labour to build
a sustainable society, environment, and economy. To establish a legal framework for these obligations and
to achieve the goals of the European Green Deal, the European Commission has adopted the “Corporate
Sustainability Reporting Directive” (CSRD), the “Corporate Sustainability Due Diligence Directive”
(CSDDD), and the Taxonomy Regulation. These regulations not only impose a reporting obligation to
assess companies’ performance in environmental, social, and governance areas but also require them to
actively strive to prevent or mitigate any environmental and social negative impacts caused or potentially
caused by their activities (including those within their supply chain). As a result, companies are expected
to transparently report on the environmental and social impacts of their activities, develop risk-mitigation
mechanisms, and support sustainability goals with concrete actions. However, these regulations cause high
compliance costs for EU companies, create a bureaucratic burden, and are complex due to the different
obligations imposed on companies by separate legislation, making them difficult to implement. Additionally,
these regulations have been met with serious opposition due to reasons such as placing EU companies at a
disadvantage compared to companies not subject to such obligations in the global market and causing a loss
of flexibility in commercial activities. As a result of these reactions, new work was initiated with the aim of
reducing the administrative and financial burden on EU companies and simplifying regulations to facilitate
compliance with corporate sustainability legislation, and on 26 February 2025, “omnibus package” was
announced, which envisaged significant changes to the CSRD, CSDDD, and Taxonomy Regulation. This
study, which has not yet entered into force, aims to simplify the regulations in question by regulating
them within a single law and limiting compliance requirements to companies of a certain size that have a
greater impact on the environment and climate. In our study, we will examine EU corporate sustainability
regulations, considering current developments in this area, and aim to reveal the consequences of these
regulations from the perspective of corporate law. The fact that most Turkish companies are part of the
supply chains of EU companies highlights the importance of these regulations from the perspective of
Turkish law. Accordingly, our study will focus on the scope of companies subject to these regulations, the
obligations imposed on them, and the legal consequences of these obligations.

Keywords: Corporate sustainability, CSDDD, omnibus, due diligence obligations of companies,
environmental, social and governance risks (ESG).
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Ozet

Anonim sirketin sermaye sirketi olmasinin sonuglarindan biri, sirketin kar elde edip bunu pay sahipleri
arasinda paylasmay1 amaglamasidir. Anonim sirketler ekonomik amag i¢in kurulmakla birlikte, anonim
sirketin faaliyetleri, ¢evresel ve sosyal olarak dis diinyaya etki eder. Bu nedenle giiniimiizde sirketlerin
ESG (environmental, social, governance / ¢evresel, sosyal, yonetisim) politikalarini benimsemeleri
beklenmektedir. Siirdiiriilebilirlik kavrami akla 6ncelikle ¢evresel faktorleri getirse de bu kavram cevresel
faktorlerle sinirli kalmamaktadir; sosyal ve yonetisim unsurlarini da igeren ¢ok boyutlu bir kurumsal
yonetim yaklasimi giintimiiz sirket yapilarina yerlesmistir.

Anonim sirketin idare ve temsil organi olan yonetim kurulu, siirdiiriilebilirlik politikalarinin olusturulmast,
uygulanmas1 ve raporlanmasinda 6nemli bir konuma sahiptir. Ornegin konuyla ilgili AB Komisyonu’nun
hazirladig: direktifler bulunmaktadir; sirketi bu direktiflere entegre hale getirmesi gereken organ yonetim
kuruludur. Bu nedenle yonetim kurulu, siirdiiriilebilirlik konusuna hakim olmalidir. Bu ¢alismada yonetim
kuruluna iliskin stirdiiriilebilirlik hiikiimlerinin ana sdzlesmede diizenlenmesi iki ana baslik ¢er¢evesinde
incelenecektir. Birincisi Tiirkiye’deki diizenlemeler (Tiirk Ticaret Kanunu ve Sermaye Piyasasi Kurulu’nun
Kurumsal Yoénetim ilkeleri), ikincisi ise Avrupa Birligi diizenlemeleri ve uluslararasi temel metinlerdir [AB
Komisyonu'nun konuyla ilgili direktifleri, Ekonomik Isbirligi ve Kalkinma Orgiitii (OECD), Uluslararast
Calhigma Orgiitii (ILO) ve Birlesmis Milletler’in (BM) konuyla ilgili ¢alismalari]. Bu kapsamda ana
sozlesmede yonetim kurulu liyesi olarak secilmek icin siirdiirtilebilirlige dair gerekli niteliklerin dngdriilmesi
miimkiindiir; zira TTK m. 359 ve 363/2 hiikiimleri uyarinca ana sdzlesmeye yonetim kurulu iiyelerinin
nitelikleri hakkinda hiikiim konulabilmekle birlikte, TTK m. 340 uyarinca emredici hiikiimlere ve TMK m.
2 uyarinca diiriistliik kuralina aykir1 olmamak sartiyla bu hiikiimler sirket i¢in baglayici olacaktir. Y6netim
kurulu tyelerine siirdiiriilebilirlige uygun davranma ylkiimliiligii getirilmesinin miimkiin olup olmadig1
da tartisilabilecek diger husustur. Burada da TTK m. 369 uyarinca yonetim kurulu iiyelerinin ve yonetimle
gorevli ticiinci kisilerin 6zen ve baghilik yiikiimliliigii karsimiza ¢ikmaktadir; zira bu yiikiimliiliik iiyelere
sirketin menfaatlerini gozetmek gorevi yiikler. Bu nedenle yonetim kurulu tiyelerine siirdiiriilebilirlige
dair ek yiikiimliiliikler getirilmesi halinde, sirket menfaati ile siirdiiriilebilirlik gerekliliklerinin ¢atigmasi
durumunda, sirket menfaatine uygun davranmak zorunlulugu s6z konusu olacaktir.

Ana sozlesmeye siirdiiriilebilirlik kaydi konulmasi tartigmalarinin teorik yoniiniin yani sira, uygulamaya
da deginilmistir. Bu kapsamda, Tiirkiye’de faaliyet gosteren anonim sirketlerin ana sdzlesmelerinde ve
i¢c diizenlemelerinde yer alan siirdiiriilebilirlik kayitlarindan 6rnekler verilmis; bu kayitlarin hukuki
dayanaklar1 ve uygulamadaki etkileri tartisilmistir. Bununla birlikte, ana sézlesmede siirdiiriilebilirlik
kayitlarinin diizenlenebilmesi konusunda sirketlerin {ist diizey yoneticilerine yonelik yapilmig olan anket

1 “Bu galigma, Tiirkiye Bilimsel ve Teknolojik Arastirma Kurumu (TUBITAK) tarafindan 223K314 Numarali proje ile
desteklenmistir. Projeye verdigi destekten otiirii TUBITAK "a tesekkiirlerimi sunarim.”

“This study was supported by Scientific and Technological Research Council of Tiirkiye (TUBITAK) under the Grant
Number 223K314. The author thanks to TUBITAK for their supports.”
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calismasindan yararlanilmis; bu ¢alismada ulasilan veriler de analiz edilmistir.

TTK’da yonetim kuruluna ya da tiyelerine yonelik siirdiiriilebilirlikle ilgili dogrudan bir hitkiim bulunmadig:
halde sirketin goniillii olarak ana sdzlesmesine hiikiim koyarak yiikiimliilik altina girmesi, sirketin ticari
itibarina ve uzun vadeli basarisina katki saglamakla birlikte, AB diizenlemelerine uyumlu hale gelmesini de
saglayacaktir. Bununla birlikte sirketin goniillii olarak kendini yiikiimliiliik altina sokmasi ve ek yaptirimlara
maruz kalmasi i¢in ¢esitli tesvik mekanizmalarinin da gelistirilmesi gerekecektir.

Anahtar Kelimeler: Anonim sirket, siirdiiriilebilirlik, ana s6zlesme, yonetim kurulu, Avrupa Birligi, ESG,
kurumsal yonetim.

Inclusion of Corporate Sustainability Records
Related to the Board of Directors in the Articles of
Association of Joint Stock Companies

Abstract

One of the consequences of a joint stock company being a capital company is that it aims to generate
profits and distribute them among its shareholders. Although joint stock companies are established for
economic purposes, their activities have environmental and social impacts on the outside world. Therefore,
it is expected that companies today adopt ESG (environmental, social, governance) policies. While the
concept of sustainability primarily brings environmental factors to mind, it is not limited to environmental
factors; a multidimensional corporate governance approach that includes social and governance elements
has become established in today’s corporate structures.

The board of directors, which is the administrative and representative organ of a joint-stock company,
has an important position in the creation, implementation, and reporting of sustainability policies. For
example, there are directives prepared by the EU Commission on this subject; the organ that must integrate
the company into these directives is the board of directors. For this reason, the board of directors must
be closely involved with the issue of sustainability. In this study, sustainability provisions related to the
board of directors will be examined under two main headings. The first is regulations in Turkey (Turkish
Commercial Code and Corporate Governance Principles of the Capital Markets Board), and the second
is European Union regulations and international basic texts. (European Commission directives on the
subject, the Organization for Economic Cooperation and Development (OECD), the International Labor
Organization (ILO), and the United Nations (UN) work on the subject). In this context, it is possible
to stipulate the necessary qualifications related to sustainability for election as a board member; as, in
accordance with Articles 359 and 363/2 of the Turkish Commercial Code (TCC), provisions regarding
the qualifications of board members may be included in the articles of association, provided that such
provisions do not conflict with mandatory provisions under Article 340 of the TCC or the principle of good
faith under Article 2 of the Turkish Civil Code (TCC). Another issue that may be debated is whether it is
possible to impose an obligation on board members to act in accordance with sustainability principles. Here
too, the duty of care and loyalty of board members and third parties responsible for management arises
under Article 369 of the TCC; as this duty imposes on members the obligation to act in the best interests of
the company. Therefore, if additional obligations related to sustainability are imposed on board members,
there will be an obligation to act in the best interests of the company in the event of a conflict between the
company’s interests and sustainability requirements.
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In addition to the theoretical aspects of the debate on including sustainability provisions in the articles of
association, the practical implications have also been addressed. Examples of sustainability provisions
in the articles of association and internal regulations of joint-stock companies operating in Turkey have
been provided, and the legal basis and practical implications of these provisions have been discussed. In
addition, a survey conducted among senior executives of companies regarding the possibility of including
sustainability provisions in the articles of association has been utilized, and the data obtained from this
survey has been analyzed.

Although there is no direct provision in the Turkish Commercial Code regarding sustainability for the board
of directors or members, the company’s voluntary inclusion of a provision in its articles of association to
assume obligations will contribute to the company’s commercial reputation and long-term success, as well
as ensuring compliance with EU regulations. However, various incentive mechanisms will also need to be
developed to encourage companies to voluntarily commit to additional obligations and expose themselves
to additional sanctions.

Keywords: Joint-stock company, sustainability, board of directors, European Union, ESG, corporate
governance.
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Kurumsal Sirdiriilebilirlik Hedeflerine Ulasmada
Anonim Sirket Sadakat Paylarinin Roli

Ars. Gor. Mustafa Ismail CALIS
[zmir Bakirgay Universitesi Hukuk Fakiiltesi

Ozet

Kurumsal siirdiiriilebilirlik, modern anonim sirketler hukuku bakimindan yalnizca finansal karliligin
degil ayn1 zamanda gevresel, sosyal ve yonetisimsel faktorleri de nazara alarak paydaslarin tamami igin
uzun vadeli deger yaratma kapasitesini ortaya koymaktadir. Bu diigiince, sirketin uzun vadeli hedeflerini
gerceklestirmesi icin stratejik planlamalar yapmasini ve bu dogrultuda yatirimlarda bulunmasimi gerektirir.
Ornegin, yenilikgi teknolojilere ve ar-ge faaliyetlerine yapilan yatirimlar, ¢evre dostu ve yesili koruyan
tiretim siireglerine gegilmesi, sirketin tim paydaslartyla giivene dayali iliskiler tesis edilmesi gibi gerekler,
kisa vadede ger¢eklesmesi miimkiin olmayan adimlardir.

Hal boyle iken, uzun vadeli siirdiiriilebilirlik hedefi, finansal piyasalarin sirket ve paydaslarina dayattig1
ve kisa vadecilik (short-termism) olarak anilan anlik kar maksimizasyonu baskisiyla gerilim halindedir.
Sirket yonetimleri ar-ge veya siirdiiriilebilirlik projeleri gibi, ¢iktilar1 uzun vadede goriilen yatirimlar yerine
ceyreklik (ii¢ aylik) bilangolar1 pozitif gostermeye yonelik hizli kararlar almaya zorlanmaktadir. Sirket
yoneticileri ve yatirimetilarin kisa vadeli finansal sonuglara odaklanmasi, ¢evresel, sosyal ve yonetisimsel
proje ve adimlarin ertelenmesine, siirdiiriilebilir finansal yapinin olusumuna yarayacak planlamalardan
vazgegilmesine neden olabilmektedir.

Bu noktada kisa vadecilik akiminin yarattig1 olumsuzluklara ¢6ziim olarak 6greti tarafindan gelistirilen
sadakat paylar1 enstriimani akla gelmektedir. Sirketin uzun vadeli hedefleri ile kisa vadecilik yaklagimi
arasindaki ¢atismaya bir ¢dziim olarak sunulan sadakat paylari, anonim sirketin paylarini belirli bir siire
(ortalama iki yil) miilkiyetinde tutan “sadik” pay sahiplerini, bu siireden dnce elinden ¢ikaran yatirimcilara
nazaran birtakim ayricaliklarla ddiillendiren mekanizma olarak ifade edilebilir. Bu ayricalik; oy hakkinda
veya dagitilan kardan pay almada istiinlik, riighan hakkinm kullanilmasinda 6ncelik veya bazi opsiyon
haklari taninmasi seklinde olabilir. Bu paylar ile ulasilmak istenen temel amag, sirket yonetimini kisa vadeli
piyasa baskilarina karst muhafaza eden ve uzun vadeli hedef ve politikalar1 destekleyen istikrarlt bir pay
sahipligi yapisi olusturmaktir.

Hisselerini elde daha uzun siire tutan pay sahiplerinin sirketin uzun vadeli hedeflerini gézetecek olmalart
ve boylelikle sirket yonetimini de uzun vadeli planlama ve yatirim yapmaya ve bdylelikle kurumsal
stirdiiriilebilirlik hedeflerine ulagmaya tesvik edecekleri diigiincesi ilk bakista akla yatkin ve cazip
gorinmektedir. Ancak sadakat paylarinin uygulama alani buldugu iilkelerde uzun vadeli motivasyonlarin
yerini sirket tizerindeki kontrol giiciinii artirma gayesinin aldig1 gézlemlenmektedir. Gergekten de 6zellikle
pay sahipligi yapisinin yogunlastig1 ya da sirket kontroliiniin bir kisi ya da kesimin elinde bulundugu sirket
yapilanmalarinda bu sonucun goriilmesi olagandir. En genis uygulamanin yer aldigi Fransa’da sadakat
paylar1 daha c¢ok hiikiimetin sirketler tizerindeki kontroliinii artirma araci olarak goriilmiis ve yabanci
yatirrmeilarin oy giiciinii azaltmak igin kullanilmistir. italya’da ise sadakat paylarmi kullanan sirketlerin,
pay sahipligi yapisi daginik olanlardan ¢ok aile sirketi tarzinda yapilandiklari, bu nedenle de s6z konusu
paylarin sirket i¢i kontroliin pekistirilmesine yaradigi gozlemlenmektedir.

Bu bildiride, sadakat paylarinin sirketin kurumsal siirdiiriilebilirlik hedeflerine ulagsmasinda igleve sahip
olup olmayacag tartisilacaktir. Ozellikle iilkemizde tespit edebildigimiz kadartyla uygulamasi ve hakkinda
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hukuki diizenleme bulunmayan bu enstriiman hukuki yonden incelenerek, Tiirk anonim sirketlerinin hukuki
yapisi goz oniinde bulundurulmak suretiyle olas1 etkileri degerlendirilecektir.

Anahtar Kelimeler: Kurumsal siirdiiriilebilirlik, kisa vadecilik, sadakat paylari, anonim sirket, paydas
degeri.

The Role of Loyalty Shares in Achieving Corporate
Sustainability Objectives in Joint Stock Companies

Abstract

Corporate sustainability, in the context of modern company law, refers to the capacity of a corporation to
create long-term value for all stakeholders by taking into account not only financial profitability but also
environmental, social, and governance (ESG) factors. This approach necessitates that a company undertakes
strategic planning and makes investments aimed at achieving its long-term objectives. For instance,
investments in innovative technologies and R&D activities, the transition to environmentally friendly and
green production processes, and the establishment of trust-based relationships with all stakeholders are
requirements that cannot be realized in the short term.

However, the long-term sustainability objective is in constant tension with the pressure for instant profit
maximization imposed by financial markets on companies and their stakeholders, a phenomenon known as
short-termism. Company managements are often compelled to make quick decisions aimed at presenting
positive quarterly results, rather than investing in R&D or sustainability projects whose outcomes are
realized in the long run. The focus of company managers and investors on short-term financial results may
lead to the postponement of environmental, social, and governance projects and the abandonment of plans
that would contribute to the formation of a sustainable financial structure.

At this point, loyalty shares, an instrument developed in the doctrine as a solution to the negative effects
of short-termism, come to the fore. Proposed as a solution to the conflict between a company’s long-
term objectives and short-termist approaches, loyalty shares are a mechanism that rewards “loyal”
shareholders—those who hold company shares for a certain period (typically two years)—with certain
privileges compared to investors who dispose of their shares earlier. These privileges may include enhanced
voting rights, priority in profit distribution, pre-emptive rights, or certain option rights. The main aim of
loyalty shares is to establish a stable shareholding structure that protects company management from short-
term market pressures and supports long-term objectives and policies.

The idea that shareholders who hold their shares for a longer period will be more attentive to the company’s
long-term goals, and thus will encourage company management to engage in long-term planning and
investment, thereby facilitating the achievement of corporate sustainability objectives, appears reasonable
and attractive at first glance. However, in countries where loyalty shares are implemented, it has been
observed that the motivation to increase control over the company often replaces long-term motivations.
Indeed, this outcome is common, especially in companies with concentrated ownership structures or where
control is held by a single person or group. In France, where the most widespread application is observed,
loyalty shares have often been used as a tool for the government to increase its control over companies and
to reduce the voting power of foreign investors. In Italy, it has been observed that companies using loyalty
shares are generally structured as family businesses, and thus these shares serve to reinforce internal control
within the company.
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In this paper, the potential function of loyalty shares in achieving corporate sustainability objectives will be
discussed. In particular, this instrument—which, as far as can be determined, is not currently implemented
or regulated under Turkish law—will be examined from a legal perspective, and its possible effects will be
analyzed in light of the legal structure of Turkish joint stock companies.

Keywords: Corporate sustainability, short-termism, loyalty shares, joint stock company, stakeholder value.
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Ticaret Sicilinin Aciklig1 Ilkesi Cercevesinde
Kisisel Verilerin Korunmasi

Dr. Ogr. Uyesi Hilal YENER KULBAY
Trabzon Universitesi Hukuk Fakiiltesi

Ozet

Ticaret sicili, mevzuatin tescilini gerekli gordiigii hususlarin kaydedildigi, tescil edilen konular bakimindan
tacir lehine ya da aleyhine hukuki sonuglar doguran, iigiincii kisilerin bilgilenmesinde fayda bulunan,
gercek ve tiizel kisi tacirlerle ticari isletmelere iliskin bilgileri igeren, agik bir kamu sicilidir. Ticaret sicili,
Ticaret Bakanlig1’nin denetim ve gozetiminde, ilgili odalara bagl Ticaret Sicili Miidiirlikkleri tarafindan
tutulmakta; islemler ise MERSIS sistemi iizerinden yiiriitiilmektedir. Kayitlar kural olarak ilan edilmekte
ve TTSG ile MERSIS iizerinden erisime agik hale gelmektedir.

Ancak bu seffaflik, kisisel verilerin korunmasi bakimindan dikkatle degerlendirilmesi gereken bir hukuki
alan dogurmaktadir. Zira sicilde yalnizca tiizel kisilere iliskin degil; kurucu, ortak, yonetici, temsilci, denetci
gibi gercek kisilere ait bilgiler de yer almakta ve bu veriler, 6698 sayili Kisisel Verilerin Korunmasi Kanunu
(KVKK) kapsaminda kisisel veri niteligi tasimaktadir. KVKK, kisisel verilerin islenmesinde agik riza
ilkesini temel almakta; isleme faaliyetlerinin 6l¢iilii, sinirli ve amaca bagli olmasini zorunlu kilmaktadir.
Ote yandan, TTK ve TSY uyarinca herkesin sicil kayitlarina erisim hakki bulundugundan, bu iki diizenleme
arasinda bir menfaat ¢atigmasi ortaya ¢ikmaktadir.

Ticaret sicili kayitlarinda yer alan kisisel veriler, veri sorumlusu sifatiyla hareket eden ticaret sicil
miidirlikleri tarafindan {iclincli kisilere ya da kamu kurumlarina aktarilmakta, bu da kisisel veri
aktarimi anlamma gelmektedir. Aktarim faaliyeti, ilgili kisinin agik rizasi olmaksizin yalnizca KVKK
m.5/2 ve m.6/3’teki istisnai hallerde miimkiindiir. Sicilde yer alan verilerin islenmesi, mevzuatta agik¢a
ongoriildiigiinden hukuka uygun sayilsa da, bu verilerin erisime acik hale getirilmesinde her somut olayda
“gerekli ve olgiilii” olma ilkesi titizlikle uygulanmahdir. Ozellikle, ticaret sicilinin isleviyle dogrudan
bagdasmayan, 6zel nitelikli ya da artik giincelligini yitirmis kisisel verilerin ifsasi, veri giivenligi ve 6zel
hayatin gizliligi hakki bakimimdan sakincalar dogurabilir.

Bu kapsamda, kisisel veri barindiran sicil kayitlarmin agiklig: ilkesiyle, Anayasa ve KVKK cercevesinde
giivence altina alnan temel haklar arasinda dengeli bir yaklasim benimsenmelidir. Sicil kayitlarinda
yer alan verilerin korunmasi, yalnizca bireysel mahremiyeti degil, ayn1 zamanda ticari hayattaki giiven
iliskisinin de korunmasini saglar. Bildiride, sicil agiklig1 ilkesinin sinirlari, sicilden terkin edilen kayitlara
erisimin hukuki rejimi, veri aktariminda alinmasi gereken dnlemler, kamu kurumlart ile paylasimda ortaya
¢ikabilecek hukuki sorumluluklar; Tiirk hukuku, Avrupa Birligi diizenlemeleri, Kisisel Verileri Koruma
Kurulu kararlari ve yargi igtihatlar ¢ergevesinde ele alinacaktir.

Anahtar Kelimeler: Ticaret sicili, aleniyet, kisisel veri, menfaat dengesi, dnlemler.

167



f—

? Birini Ulus| Rize Hukuk S 25-26 EylUl
IriNcl uslararasl Rlze fuku empozyumu
N pozy 2025

RECEP TAYYIiP
ERDOGAN
UNIVERSITESI

The Protection of Personal Data Within the
Framework of the Principle of Commercial Registry
Transparency

Abstract

The commercial registry is a public register that contains information on natural and legal person merchants
and commercial enterprises, where matters that are required to be registered by legislation are recorded,
leading to legal consequences in favor of or against the merchant, and which serves the benefit of informing
third parties. The commercial registry is maintained by the Trade Registry Directorates affiliated with
relevant chambers, under the supervision and control of the Ministry of Trade, and transactions are carried
out through the MERSIS system. As a rule, records are published and made accessible via the Turkish Trade
Registry Gazette (TTSG) and MERSIS.

However, this transparency creates a legal area that must be carefully considered in terms of the protection
of personal data. This is because the registry includes not only information on legal entities but also on
natural persons such as founders, partners, managers, representatives, and auditors. These data qualify as
personal data within the scope of the Personal Data Protection Law No. 6698 (KVKK). The KVKK is based
on the principle of explicit consent for personal data processing and requires that processing activities be
proportionate, limited, and purpose-bound. On the other hand, since the Turkish Commercial Code (TTK)
and the Trade Registry Regulation (TSY) grant everyone access to registry records, a conflict of interest
arises between these two regulations.

The personal data in the commercial registry are transferred to third parties or public institutions by trade
registry directorates acting as data controllers, which constitutes a personal data transfer. Such transfers
are only permissible without the explicit consent of the data subject under the exceptional cases outlined
in Articles 5/2 and 6/3 of the KVKK. Although processing the data contained in the registry is considered
lawful since it is explicitly provided for in the legislation, the principle of “necessity and proportionality”
must be meticulously applied in each specific case when making such data accessible. Especially the
disclosure of sensitive or outdated personal data that do not directly relate to the function of the commercial
registry may pose risks in terms of data security and the right to privacy.

In this context, a balanced approach should be adopted between the principle of registry transparency and
the fundamental rights protected under the Constitution and the KVKK. Protecting the data in registry
records safeguards not only individual privacy but also the trust relationship in commercial life. This paper
will discuss the limits of registry transparency, the legal regime of access to deleted registry records, the
measures to be taken in data transfers, the potential legal liabilities arising from sharing data with public
institutions; within the framework of Turkish law, European Union regulations, decisions of the Personal
Data Protection Board, and judicial precedents.

Keywords: Commercial registry, publicity, personal data, balance of interests, measures.
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Halka Ac¢ik Anonim Sirket Yonetim Kurullarindaki
Kadin Kotasina Iliskin Kurumsal Y6netim Prensibi

Dr. Ogr. Uyesi Buket CATAKOGLU AYDIN
Nevschir Haci Bektas Veli Universitesi iktisadi ve Idari Bilimler Fakiiltesi

Ozet

Anonim sirketlerde yonetim ve temsil yetkisine sahip organ olan yonetim kurulunun organizasyon yapisina
iliskin hukuki diizenlemeler, gerek sorumluluk hukuku gerekse siirdiiriilebilirlik ve sirket performansi
gibi alanlarda 6nemli etkiler doguran bir konudur. Yonetim kurulunun organizasyon yapisinin, kanunun
emredici hiikiimleri dahilinde ekonomik gelismelere gore sekillenebilecek esnek bir model olmasi,
kanaatimizce ideal olan sistemi yansitir. Bu husus, anonim sirketler hukukuna iligkin Tiirk Ticaret Kanunu
(TTK)’ndaki emredici hiikiimler ilkesi (m.340) ve yonetim kurulunun organizasyonuna iliskin bir hiikiim
olarak degerlendirebilecegimiz TTK m.367 diizenlemeleriyle de uyumludur.

Bu caligmada temel aldigimiz “halka ag¢ik anonim sirketler” igin gegerli olan ve Sermaye Piyasas1 Kurulu
(SPK)’nun belirledigi “Kurumsal Yénetim lkeleri”, sirketlerin yonetim organizasyonuna dair pek cok
hiikiim igermektedir. Kadin kotasina yonelik diizenleme de bunlardan biridir. Bu konu ulusal ve uluslararasi
literatiirde ¢ok yonlii olarak ele alinip tartisilmis olsa da, uygulamada hala yonetim kurullarinda kadin
temsili konusunda kayda deger bir ilerleme olmamasi, anilan meselenin 6nemini ve giincelligini agikca
ortaya koymaktadir.

S6z konusu prensip, bir bakima “halka agik anonim sirketlerde yonetim kurulu organizasyon yapisi”ni
sinirlandirict nitelikte goriilebilir. Ancak baglayict olmayan bu prensibin anilan sekilde negatif yonli
sinirlayict bir etkiden ziyade, hem ekonomik hem de hukuki diizlemde saglam temellere dayandirilabilecek
etkili bir yumusak hukuk kurali oldugu diisiincesindeyiz. Kadin kotasmna iliskin bu prensibin etkili bir
yumusak hukuk kurali olmasi yerine, bazi iilke uygulamalarinda oldugu tizere zorunlu yasal bir icerige
kavusturulmasi yahut bir tiir akreditasyon uygulamasina doniistiiriilmesi, ¢alisjmamizda dikkate deger
alternatifler olarak sunulmaktadir. Soyle ki, bu kotay1 saglayan anonim sirketin “business judgment rule
(ticari takdir ilkesi)” yoniinden etkinligini ispat etmis ve seffaf yonetim adimlarini tamamlamis bir sirket
kategorisinde Kamuyu Aydimlatma Platformu (KAP)’nda duyurulmasi, 6zellikle “paylart borsada islem
gbren” ve ¢ok sayida kiigiik yatirimciya hitap eden halka agik anonim sirketler bakimindan 6nemli bir
piyasa giiveni saglayacak ve diger halka agik anonim sirketleri s6z konusu prensibe uyum konusunda tesvik
edici bir rol oynayacaktir. Hatta kanimizca bu prensibin etkinligi, “halka acik olmayan anonim sirketler”
bakimindan da yine bir tiir “akreditasyon” uygulamasi ile saglanabilir. Burada da s6z konusu kotaya uyum
saglayan sirketin ticaret ve sanayi odalarinca “standardi saglamis sirket” etiketi tizerinden miisteri ve piyasa
giiveni ile 6diillendirilmesi diisiiniilebilir.

Anahtar Kelimeler: Halka agik anonim sirket, kurumsal yonetim ilkeleri, yonetim kurulunda cinsiyet
¢esitliligi, kadin liye kotasi, yumusak hukuk kural1.
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Corporate Governance Principle Regarding
Women’s Quota on the Boards of Directors of Public
Joint Stock Companies

Abstract

Legal regulations regarding the organizational structure of the board of directors, the body with management
and representation authority in joint-stock companies are a matter that has significant implications in areas
such as liability law, sustainability and company performance. In our opinion, the organizational structure
of the board of directors, a flexible model that can be shaped according to economic developments within
the mandatory provisions of the law, reflects the ideal system. This is also consistent with the principle of
mandatory provisions (Article 340) of the Turkish Commercial Code (TCC) regarding joint-stock company
law and with Article 367 of the TCC, which can be considered a provision regarding the organization of
the board of directors.

The “Corporate Governance Principles” established by the Capital Markets Board (CMB), which apply
to public joint-stock companies and are the basis for this study, contain numerous provisions regarding
the management organization of companies. The regulation regarding the women’s quota is one of
these. Despite extensive discourse on this issue in both national and international literature, the lack of
substantial advancement in women’s representation on boards of directors underscores the significance and
contemporary relevance of the matter.

This principle can be viewed as restricting the organizational “structure of boards of directors” in public
joint-stock companies. However, we believe that this non-binding principle, rather than having a negative
restrictive effect as mentioned, is an effective soft law rule with solid foundations on both economic and
legal levels. In our study, instead of this principle regarding the women’s quota being an effective soft law
rule, turning it into a mandatory legal content or turning it into a kind of accreditation practice, as in some
countries’ practices, are presented as noteworthy alternatives. Particularly for publicly traded joint-stock
companies that serve a large number of small investors, announcing on the Public Disclosure Platform
(PDP) that the joint-stock company that provides this quota has demonstrated its efficacy in terms of the
“business judgment principle” and has completed transparent management steps will significantly boost
market confidence and encourage other publicly traded joint-stock companies to follow this principle. As a
matter of fact, we believe this principle could be implemented effectively for non-publicly held joint-stock
companies through a form of “accreditation.” In this case, companies that comply with the quota could be
rewarded with customer and market confidence by receiving the “company that meets the standards” label
by the chambers of commerce and industry.

Keywords: Public joint stock company, corporate governance principles, gender diversity on the board of
directors, female member quota, soft law rule.
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Anonim Sirkette Ozel {bra

Ogr. Gér. Hamit CAVUS
Karabiik Universitesi iktisadi ve idari Bilimler Fakiiltesi

Ozet

Ibra kelime anlami olarak borgtan kurtarma, aklama demektir. Ibra, bor¢lar hukukunda taraflarin karsilikli
anlasarak bir tarafin diger tarafi kismen veya tamamen borg¢tan kurtardigi bir soézlesmedir. Sirketler
hukukunda ise ibra, genel kurulun devredilemez ve vazgegilemez gorevlerinden biridir. Ibranin hukuki
niteligi sirketler hukukunda borglar hukukundan farkli olarak menfi borg ikrari niteliginde karardir. ibra,
sirket yonetim kurulu iiyelerinin veya yoneticilerinin sorumluluk davast ile karsilasma endisesini ortadan
kaldirmakta ve bu sayede yonetime iliskin kararlarin daha 6zgiir ve rahat alinmasini saglamaktadir.

Ibramin ortiilii ve agik olmak iizere iki tiirii vardir. Ortiilii ibra, genel kurulun TTK md. 424’e gore
bilangoyu onaylanmasidir. Genel kurulun bilangoyu onaylamasi aksine hiikiim bulunmadigi durumlarda
yonetim kurulu liyelerinin, yoneticilerin ve denetgilerin ibrasi sonucunu dogurur. Agik ibra ise genel kurul
giindeminde ibraya iliskin bir madde bulunmasi sartiyla genel kurulda ibranin gériisiiliip oylanmasi ile
verilen karardir. A¢ik ibra da kendi iginde genel ve 6zel ibra olma lizere ikiye ayrilir. Genel ibra; zaman,
konu ve kisi ayrim1 yapmaksizin alinan ibra kararidir. Ozel ibra ise belli konuda veya belli zaman araliginda
ya da belirli yonetim kurulu tiyelerinin hakkinda alinan ibra kararidir.

Ozel ibra ozellikle spor kuliiplerinde son dénemde yonetim kurulu iiyeleri hakkinda verilmekte ve
yargi kararlarina konu olmaktadir. Genel kurul, yonetim kurulunu idari yonden ibra etmekte ancak mali
yonden ibra etmemektedir. Alian bu genel kurul kararlart ise yonetim kurulu iiyeleri tarafindan yargiya
taginmaktadir. Genel kurul tarafindan alinan bazi ibra kararlarinda yonetim kurulu iiyelerinden bir kismi
hakkinda ibra karar1 verilmekteyken digerleri hakkinda ibra karari verilmemektedir. TTK md. 424/1°de
“yonetim kurulu tiyelerinin” ifadesi kullanilarak bireysel olarak yonetim kurulu tiyeleri hakkinda da ibra
karar1 verilebilecegi sonucuna ulagilmaktadir. Genel kurul ibra karari verip vermemekte serbest olmakla
birlikte genel kurul tarafindan verilen ibra karar1 diiriistlitk kuralina aykiri olamaz. Ibra karar1 zaman olarak
da simirlandirilabilir. Ornegin yonetim kurulunun sadece son alt1 ayda yaptig1 hukuki islemler hakkinda ibra
karar verilebilir.

Son olarak genel kurul tarafindan alinan ibra kararlarinda belirli konularin ibra karar1 diginda birakilip
birakilamayacagi sorunu ortaya ¢ikmaktadir. Genel kurul belirleyecegi bazi konulari ibra karari disinda
birakmas1 miimkiinken tek tek hukuki islemler hakkinda ibra karari almasi miimkiin degildir. ibranin
amaci goz Oniine alindiginda gegmis doneme iliskin hukuki islemlerle ilgili sorumluluklardan bir biitiin
olarak kurtulmay1 saglamasi yonetim kurulu tiyelerinin veya yoneticilerin gegmise iliskin sorumluluktan
kurtulmasini ve daha radikal kararlar alabilmesini saglamaktadir. Ancak tek tek her hukuki islem hakkinda
ibra karar1 verilmesini bir sirketin yaptigi hukuki islemler géz oniine alindiginda pratikte de miimkiin
kilmamaktadir.

Anahtar Kelimeler: Ibra, ortiilii ibra, acik ibra, genel ibra, &zel ibra.
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Special Discharge in a Joint Stock Company

Abstract

The term ‘discharge’ is defined as the relief from debt or acquittal. Within the domain of debt law, the concept
of discharge encompasses a contractual agreement whereby the parties involved consent to the discharge
of one party from a portion or all of their debts. In the context of company law, discharge is considered to
be one of the non-transferable and irrevocable duties of the general assembly. The legal nature of discharge
in corporate law differs from that in debt law, as it constitutes a negative acknowledgement of debt. The
elimination of concerns pertaining to potential liability claims, consequent to the discharge, enables the
decision-making process related to management to be conducted with greater ease and confidence.

There are two categories of discharge: implied and explicit. Implicit discharge is defined as the approval
of the balance sheet by the general assembly in accordance with Article 424 of the Turkish Commercial
Code. The endorsement of the balance sheet by the general assembly is consequent to the discharge of
the members of the board of directors, managers and auditors, unless such a course of action is otherwise
stipulated. Explicit discharge is a decision made by the general assembly following a discussion and voting
process on the discharge, provided that the discharge is on the agenda for the general assembly. Explicit
discharge is further categorised into two distinct types: general and specific discharge. General discharge
is defined as a discharge decision which is made without distinction of time, subject matter, or person.
Conversely, a specific discharge pertains to a discharge decision that is made with reference to a particular
subject matter, a specific time period, or certain members of the board of directors.

In recent times, special discharge has been granted in sports clubs with regard to board members, and
this is subject to court decisions. The General Assembly is responsible for the administrative oversight
of the Board of Directors; however, it does not hold financial oversight responsibilities. Subsequent to
the aforementioned general assembly decisions, the board members initiate legal proceedings. In certain
instances, the General Assembly has reached decisions regarding the discharge of certain board members,
whilst others have not been granted discharge. Article 424/1 of the Turkish Commercial Code employs
the term ‘board members’, thereby indicating that discharge decisions may also be made on an individual
basis for board members. It is important to note that, while the general assembly is at liberty to grant or
withhold a discharge decision, such a decision cannot contravene the principle of good faith. The decision
regarding discharge may also be subject to temporal constraints. To illustrate this point, it is important to
note that a discharge decision may be granted exclusively in circumstances where legal transactions have
been executed by the board of directors within the previous six months.

Ultimately, the question that must be posed is whether there exists a possibility that specific matters may be
excluded from the discharge decision taken by the General Assembly. It is evident that while the General
Assembly has the authority to exclude specific matters from the discharge decision, it is not permitted to
make a discharge decision on individual legal transactions. In terms of the purpose of discharge, it ensures
that the board members or managers are relieved of their past responsibilities and can make more radical
decisions by providing relief from liabilities related to legal transactions in the past as a whole. However,
given the legal transactions of a company, it is not practically possible to issue a discharge decision for each
individual legal transaction.

Keywords: Discharge, implied discharge, express discharge, general discharge, specific discharge.
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Is Iliskisinde Yapay Zeka Kullaniminda Isveren
Bakimindan Artilar/Eksiler

Dog. Dr. Hatice Duygu OZER
Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi

Ozet

Yapay zeka kullanimi, sektorel ayrim gozetmeksizin ig slireglerinde her gecen giin yayginlasmaktadir.
Ozellikle maliyet tasarrufu saglamasi ve kalifiye ¢alisan eksikligine ¢oziim olmasi yapay zeka kullanimini
ilgi ¢ekici hale getirmektedir. Sektdrel ayrim gozetilmeksizin, sanal asistan ya da miisteri hizmetleri destegini
sunmak, calisanlart kisiye 6zel egitim programlariyla desteklemek, ¢alisanlar igin performans izleme ve
analizi yagmak, saglik hizmetlerinde hastaliklarin teshisine yardimei olmak, ulasim sektoriinde siiriiciisiiz
ara¢ kullanimi, giivenlik sektoriinde potansiyel tehditleri tespit etmek ve siipheli nesneleri belirlemek ve
daha sayisiz 6rnek verilmek suretiyle isyerinde isverenlerin daha az isgiiciine ihtiya¢ duyacaklari bilgisine
ulagmak miimkiindiir.

Ancak yapay zeka kullanimimin kontrolsiiz bir sekilde artmasi, isyerlerinde bazi riskleri de beraberinde
getirebilecektir. Bu nedenle igverenlerin is iligkisinin tiim asamalarinda is¢ilerini koruyacak sekilde
dijitallesmeyi igyerlerine dahil etmeleri 6nem arz etmektedir.

Isverenlerin yapay zeka kullanirken uygulamada karsilastiklar1 bazi is hukuku sorunlar1 bulunmaktadur.
Bunun temel nedeni mevcut hukuki belirsizliklerdir. Diger pek ¢ok iilkede oldugu gibi heniiz iilkemizde
de yapay zekanin is hukukunda kullanimini diizenleyen 6zel mevzuat hiikkiimleri bulunmamaktadir. Bu
calismada, mevcut is hukuku normlarinin 6zel olarak yapay zeka kullaniminda isveren agisindan hangi
ylkiimliilikleri doguracagi ele alinacaktir. Ayrica igverenin yapay zeka kullanimindan kaynaklanacak
problemlerden dogabilecek sorumluluk bakimindan, toplu is sozlesmelerinin yani sira, isyeri ig¢
yonetmelikleri, isyeri uygulamalar1 veya isveren talimatlarini nasil somutlastirdigt sorunun ¢oziimiinde
odak alinacak noktalardir.

Is iliskisi siirecinde ilk akla gelen, ise alim siireclerinde isverenlerin, hedefledikleri ¢alisana ulasmasinin
yapay zeka ile kolaylagtigidir. Ancak bu agamada igverenlerin yeterli seviyede insan faktoriini de ise alim
stirecinde etkin kilmaya devam etmesi olduk¢a dnem arz etmektedir.

Isin goriilmesi esnasinda, yapay zeka kullanimi ve is¢inin isini sahsen ifa etmesi esas1 arasinda uyusmazliklar
ortaya ¢ikabilecektir. Bu asamada igverenden beklenen yapay zeka kullaniminin sinirlarini somutlagtirmasi
olacaktir.

Bundan bagka, igverenin yapay zeka kullanirken ¢alisanlarin yonetime katilmalar1 ve ortak karar alma
stireglerinden tamamen uzaklastiracak diizenlemeler yapmamasi gerektigi kabul edilmelidir. Aksi durumda
kisisel verilerin ihlalinden, ayrimcilik yasagi ihlallerine ve nihayet is¢iyi koruma borcuna aykiriliga
neden olacak pek cok is hukuku sorunu ortaya cikabilecektir. Konuyu is sagligi ve giivenligi agisindan
ele aldigimizda, yapay zekd kullaniminin &zellikle risk degerlendirmesi bakimindan faydali olacagi,
calisan giivenliginde iyilestirme saglayacag1 sdylenebilir. Ote yandan, yapay zeka destekli is ekipmanlari,
geleneksel is ekipmanlar1 gibi i kazalarina yol agabileceginden, isveren bakimindan 6zel bir iiriin glivenligi
saglama ytikiimliliigii ortaya ¢ikacaktir.

Sonug olarak, isverenlerin isyerlerinde yapay zeka kullanimi kacinilmaz bir doniisiim olmakla birlikte
calisanlara ya da ti¢lincii kisilere zarar vermemek igin bu kullanimin 6l¢iilii ve seffaf olmasi gerektigi kabul
edilmelidir.

Anahtar Kelimeler: Yapay zeka, isveren, is iliskisi, is sozlesmesi, dijitallesme.
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Advantages/Disadvantages of Using Artificial
Intelligence in Employment Relationships from the
Employer’s Perspective

Abstract

The use of artificial intelligence is becoming increasingly widespread in emploment processes across
all sectors. In particular, the cost savings and solution to the shortage of qualified workers make the use
of artificial intelligence an attractive proposition. Without distinction between sectors, providing virtual
assistant or customer service support, supporting employees with personalised training programmes,
monitoring and analysing employee performance, assisting in the diagnosis of diseases in healthcare,
using driverless vehicles in the transportation sector, identifying potential threats and suspicious objects in
the security sector, and countless other examples, it is possible to conclude that employers will need less
manpower in the workplace.

However, the uncontrolled increase in the use of artificial intelligence may also bring certain risks to the
workplace. Therefore, it is important for employers to incorporate digitalisation into their workplaces in a
way that protects their employees at all stages of the employment relationship.

Employers encounter certain labour law problems when using artificial intelligence. The main reason for this
is the current legal uncertainty. As in many other countries, there are no specific legal provisions regulating
the use of artificial intelligence in labour law in Turkey yet. This study will examine the obligations that
existing labour law norms impose on employers specifically in relation to the use of artificial intelligence.
Additionally, in terms of the employer’s liability for problems arising from the use of artificial intelligence,
the focus will be on how collective labour agreements, workplace internal regulations, workplace practices,
or employer instructions are concretised in resolving the issue.

The first thing that comes to mind in the employment relationship process is that artificial intelligence
makes it easier for employers to reach their target employees in the recruitment process. However, at this
stage, it is very important for employers to continue to effectively utilise the human factor in the recruitment
process.

During the performance of the job, conflicts may arise between the use of artificial intelligence and the
principle that the employee must perform the job personally. At this stage, employers are expected to clarify
the limits of artificial intelligence use.

Furthermore, it must be accepted that employers should not implement regulations that completely exclude
employees from management participation and joint decision-making processes when using artificial
intelligence; otherwise, labor law issues, such as data breaches, discrimination, and violations of employee
protection duties, may arise.

From an occupational health and safety perspective, artificial intelligence will be particularly beneficial
for risk assessment and improving worker safety. On the other hand, since artificial intelligence-supported
work equipment can cause work accidents just like traditional work equipment, employers will have a
special obligation to ensure product safety.

In conclusion, while the use of artificial intelligence in the workplace is an inevitable transformation for
employers, it must be acknowledged that this use must be measured and transparent to avoid harming
employees or third parties.

Keywords: Artifical intelligence, employer, employement process, employement conract, digitalization.
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[ssizlikle Miicadele Anlaminda Yapay Zeka ve
Dijital Teknolojilerin Sundugu Firsat ve Olanaklar

Dr. Ogr. Uyesi Ozgiir BASYIGIT
Bolu Abant izzet Baysal Universitesi Hukuk Fakiiltesi

Ozet

Issizlik, {iniversite mezunlari da igine gekecek sekilde toplumun genelini etkilemekte olup; bu durum
fakirlik, dogum oranlarmin azalmasi, saglik sorunlarmin ve sug¢ oranlarinin artmasi gibi pek ¢ok sosyal
sorunu beraberinde getirmektedir. S6z konusu olumsuzluklar boyut degistirerek artmasma ragmen,
issizlikle miicadele sistemleri ayni stratejiyi koruyarak, temel makroekonomik dengeleri saglamaya ve para
politikasina odaklanmaktadir. Bu ¢abalar iyiniyetli olsa bile kismi ve gegici basari saglamakta, tistelik kamu
harcamalarint olumsuz etkilemektedirler. Savaslar, diizensiz miilteci akinlari, dogal afetler gibi olgularin
eklenmesiyle birlikte sadece arz yanlist yahut salt talebi kismaya doniik ekonomik modellerin basart
sans1 daha da diismesine ragmen, pek cok iilke sosyal yardima dayali issizlikle miicadele anlayisindan
vazgegmemektedir. Biitiin bunlarin sonucunda ekonomik kirtlganlik artmakta, sosyal yardimlara bagimli
ancak ise erisemeyen genis niifus topluluklari ortaya ¢ikmaktadir.

Issizlikle miicadele sistemleri genellikle iiclii yapt mekanizmasi icerisinde, iscilerden, isverenlerden
ve devletten saglanan katkilarla finanse edilmektedir. 4447 sayili Issizlik Sigortast Kanunu’nun 50.
maddesinde de igsizlik sigortasi i¢in yiizde iki devlet, yiizde bir is¢i ve ylizde bir isveren katkisi saglanmasi
Ongoriilmiistiir. Sistemin siirdiiriilebilir kilinmasi igin aktif is aramay1 zorunlu kilacak yahut en azindan
tesvik edecek onlemlere olan ihtiyag da g6z ardi edilmemis ve 52. madde ile “issizlik 6denegi aldigi
stirede gelir getirici bir iste ¢alistigi veya herhangi bir sosyal giivenlik kurulusundan yaglilik aylig1 aldigi
tespit edilen, Sosyal Giivenlik Kurumu tarafindan onerilen meslek gelistirme, edindirme ve yetistirme
egitimini hakli bir neden gostermeden reddeden veya kabul etmesine karsin devam etmeyen, hakli bir
nedene dayanmaksizin Kurum tarafindan yapilan ¢agrilar1 zamaninda cevaplamayan, istenilen bilgi ve
belgeleri ongoriilen siire iginde vermeyen sigortali igsizlerin issizlik 6deneklerinin kesilecegi ve haksiz
Oddemelerin geri istenecegi” hilkme baglanmistir. Ne var ki, bu diizenlemelerin takibi, denetimi ve yaptirim
mekanizmalarinin uygulanmasinda ortaya ¢ikan eksiklikler yiiziinden igsizlikle miicadele sisteminin
sundugu imkanlarin kétiiye kullamlmas1 engellenememistir. Issizlik sigortasindan faydalanmaya yénelik
uygunluk kriterlerinin yeterince tanimlanmamasi, etkin denetim yapilamamasi agir bir ekonomik kiilfete
yol agmistir. Bdylece, igsizlikle miicadele i¢in kullanilan araglara erisim zorlasmis, sunulan hak ve olanaklar
siirlandirtlmis ve bir kez daha mevcut diizenlemeler sorunu ¢dzmekten uzak kalmiglardir. Kiiresel
ekonominin egemenligini artirmasi ile birlikte yalnizca sosyal yardim esasina dayanan geleneksel igsizlikle
miicadele araglarinin ¢oziim olmadigi gorilmistiir. Geleneksel iiretim ve giivence sistemleri kurulug
amaglarin yerine getiremedikleri gibi isgiicii piyasasinim isleyisini de bozmaktadirlar. Issizlikle miicadele
araglarinin kapsaminin genisletilmesi ve erisim haklarimin iyilestirilmesi gerekliligi goz ardi edilemezse de,
istthdam politikalarinin, verimlilik temelli pro-aktif ve inovatif dzellikler icermesi zorunlu hale gelmistir.

Issizlerin korunmast ve is sahibi kilmmasi icin istihdam piyasasinin dinamik ve kiiresel talebe uygun hale
getirilmesi anlaminda en giiglii firsatlar1 yapay zeka ve dijital teknolojiler sunmaktadir. Bu teknolojilerin
tiretim siireclerine adapte edilmesi yeni is alanlarimin olusmasini ve verimliligin artmasini beraberinde
getirecektir. Diger bir deyisle yeni teknolojilerin kullaniminda uzman isgiiciiniin olusturulmasina yonelik
calismalar, islerini kaybeden ig¢ilerin yani sira ise erisemeyen genglere de is firsatlari sunacaktir. Yapay zeka
ve dijital teknolojilerin sundugu ilerleme firsatlarinin gergeklestirilmesi igin gerekli kaynaklar saglandig:
takdirde istihdam piyasasinin isleyisi giliglenecek, elde edilecek verimlilik artisi sayesinde issizlikle
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miicadele siiregleri finansman kaynagi kazanacaktir. Bu teknolojilerin {iretim siire¢lerinde kullanilmasina
iliskin olarak sosyal taraflarin uzlasisi dahilinde isgiicii piyasasinin yeniden yapilandirilmast zorunludur.
Tiirkiye basta olmak {izere gelismekte olan iilkeler 6zelinde, mevcut rekabetci ekonomik konjonktiir
verimlilik artis1 ve yeni is alanlari olusturulmasma dayanan bir issizlikle miicadele reformu i¢in uygun
zemin sunmaktadir. Bu zeminin degerlendirilmesi anlaminda en giiglii araglar ise yapay zeka ve dijital
teknolojilerdir. Ulkemiz teknolojik hamlelerin yeni is sahalar1 ve iiretim artig1 saglamak suretiyle issizlik
sorununun ¢dziimiine dnemli katkilar saglayacagmi birinci elden deneyimlemistir. Insansiz hava araci
teknolojisine yapilan yatirimlar sonucunda saglanan ihracata dayali gelir artis1 ve yeni is olanaklarmin
sagladig1 katma deger, yapay zeka ve dijital teknoloji temelli bir istihdam reformunun ne denli 6nemli
firsatlar icerdigini ortaya koymaktadir.

Anahtar Kelimeler: Verimlilik, yapay zeka, dijital teknolojiler, issizlikle miicadele, insansiz hava araglari,
istthdam.

Opportunities and Facilities Offered by Artificial
Intelligence and Digital Technologies in Fighting
Unemployment

Abstract

Unemployment affects society as a whole, including university graduates, and this situation brings with it
numerous social problems such as poverty, declining birth rates, and rising health and crime rates. Despite
the increasing magnitude of these negative impacts, systems to combat unemployment maintain the same
strategy, focusing on maintaining basic macroeconomic balances and monetary policy. While these efforts,
while well-intentioned, often yield only partial and temporary success, they also negatively impact public
spending. Despite the increasing likelihood of success of economic models focused solely on supply-side
or demand-only reductions due to factors such as wars, irregular refugee flows, and natural disasters, many
countries persist in their approach to combating unemployment through social assistance. As a result,
economic fragility increases, creating large populations dependent on social assistance but unable to access
employment.

Unemployment-fighting systems are generally financed through a tripartite mechanism, with contributions
from workers, employers, and the state. Our Unemployment Insurance Law No. 4447 has adopted this
system, and Article 50 stipulates a two percent state contribution, one percent employee contribution, and
one percent employer contribution for unemployment insurance. The need for measures to mandate, or at
least encourage, active job search to ensure the sustainability of this system has not been overlooked. Article
52 stipulates that “unemployment benefits will be cut off, and unjustified payments will be reclaimed, for
insured unemployed individuals who are found to be working in a gainful occupation or receiving an old-
age pension from any social security institution during the period they receive unemployment benefits, who
refuse, without justified cause, or who accept but fail to attend vocational development, acquisition, and
training training offered by the Social Security Institution, who fail to respond promptly to calls made by
the Institution without justified cause, and who fail to provide requested information and documents within
the stipulated timeframe”. However, due to deficiencies in the monitoring, oversight, and enforcement
of these regulations, the abuse of the resources offered by the unemployment relief system has not been
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prevented. The inadequate definition of eligibility criteria for unemployment insurance and the lack of
effective oversight have led to a heavy economic burden. Consequently, access to unemployment relief
tools has become difficult, the rights and opportunities offered have been limited, and once again, existing
regulations have failed to address the problem. With the increasing dominance of the global economy, it
has become clear that traditional unemployment relief tools based solely on social assistance are not the
solution. Traditional production and security systems not only fail to fulfill their established objectives, but
also disrupt the functioning of the labor market. While the need to expand the scope of unemployment relief
tools and improve access rights cannot be overlooked, it has become imperative for employment policies to
incorporate productivity-based, proactive, and innovative features.

Artificial intelligence and digital technologies offer the strongest opportunities to protect the unemployed and
create jobs by adapting the employment market to dynamic global demand. Integrating these technologies
into production processes will lead to the creation of new jobs and increased productivity. In other words,
efforts to develop a workforce specialized in the use of new technologies will provide job opportunities not
only for workers who have lost their jobs but also for young people who are unable to access employment.
If the necessary resources are provided to realize the advancement opportunities offered by artificial
intelligence and digital technologies, the functioning of the employment market will be strengthened, and
the resulting productivity gains will provide financing for the fight against unemployment. Regarding the
use of these technologies in production processes, restructuring the labor market within the consensus of
social partners is essential. In developing countries, particularly Turkey, the current competitive economic
climate provides a suitable basis for an unemployment reform based on increased productivity and the
creation of new job opportunities. The most powerful tools for capitalizing on this platform are artificial
intelligence and digital technologies. Our country has experienced firsthand that technological advances
can significantly contribute to solving the unemployment problem by creating new job opportunities
and increasing production. The export-driven income growth and the added value generated by new job
opportunities resulting from investments in unmanned aerial vehicle technology clearly demonstrate the
importance of an employment reform based on artificial intelligence and digital technologies.

Keywords: Productivity, artificial intelligence, digital technologies, fighting unemployment, unmanned
aerial vehicles, employment.
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Sendika Uyeligi Bakimindan Toplu Is Hukukunda
Dijitallesme

Ars. Gor. Seymanur Simge KAS UYUMAZ
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Dijitallesme; bilgi, belge ve igeriklerin teknolojik araglar kullanilarak sayisallastirilmasi, depolanmasi veya
dijital ortama aktarilarak islenmesi olarak tanimlanabilir. Bilgi ve iletisim teknolojilerinde meydana gelen
yenilikler ile internet kullanimindaki artis, dijitallesme siirecini hizlandirmistir. Caligma yasami da diger
birgok alan gibi dijital doniisiimden etkilenmis; toplu is hukukunda dijital uygulamalarmn kullanim1 giderek
yayginlagmistir. Sendika iiyeligine iliskin islemler de bu dijital uygulamalardan biridir.

2821 Sayili miilga Sendikalar Kanununda is¢inin sendikaya iiye olabilmesi i¢in {iye kayit fisinin notere tasdik
ettirilip sendikaya verilmesi sart: aranmaktayken 6356 Sayil1 Sendikalar ve Toplu Is S6zlesmesi Kanunu
(STISK)madde 17/5 ile noter iizerinden bagvuru zorunlulugu kaldirilmas olup iiyelik basvurularinin Calisma
ve Sosyal Giivenlik Bakanliginca saglanacak elektronik basvuru sistemine e-Devlet kapist araciligiyla
yapilacagi ve sendika iiyeliginin yetkili organin kabuliiyle e-Devlet iizerinden kazanilacagi diizenlenmistir.
E-Devlet lizerinden yapilan iiyelik bildirimi elektronik ortamda es zamanli olarak Bakanliga ve sendikaya
ulasmaktadir. Basvuruda bulunan isci, yetkili organ tarafindan islem yapilincaya kadar e-Devlet {izerinden
iiyelik bagvurusunu geri alabilmektedir. Yetkili organin, iiyelik basvurusunu reddetmesi halinde bu karar
gerekgesiyle birlikte e-Devlete kaydedilip isciye yazili olarak teblig edilmektedir. Uyelik bagvurusunun
yetkili organ tarafindan otuz giin icinde reddedilmemesi halinde otuzuncu giiniin sonunda iiyelik talebi
kabul edilmis sayilmaktadir.

Sendika tiyeliginden g¢ekilme islemleri de benzer sekilde dijital ortamlarda yiiriitiilmektedir. Her {iye,
e-Devlet iizerinden ¢ekilme bildiriminde bulunmak suretiyle iiyelikten g¢ekilme hakkina sahiptir. Bu
bildirim elektronik ortamda es zamanli olarak Bakanliga ve sendikaya ulagmakta olup ¢ekilme, sendikaya
bildirim tarihinden itibaren bir ay sonra gegerlilik kazanmaktadir. Sendika tiyeliginden ¢ikarilma karariysa
genel kurulca verilerek e-Devlet iizerinden Bakanliga elektronik ortamda bildirilmekte ve ¢ikarilana yaziyla
teblig edilmektedir. Sendika iiyeligine iliskin islemlerin e-Devlet iizerinden yiiriitiillmesi, siirecin kolay,
maliyetsiz ve hizli sekilde tamamlanmasini miimkiin kilmakta; bu durum, bireysel sendika 6zgiirliigiiniin
etkin bi¢imde kullanimina ve sendikalasma oraninin artmasina katki saglamaktadir. Ayrica bildirimlerin
sendikayla es zamanl olarak Bakanliga iletilmesi istatistiksel hesaplamalarda seffafligin saglamasi, giincel
bilgilere erisim olanagmin artmast ve idarenin denetim faaliyetlerini yerine getirebilmesi bakimindan
oldukca 6nemlidir. Ancak bu uygulama, is¢inin, isverenin etkisiyle sendika iiyesi olmasi veya tiyelikten
¢ekilmesi ya da igveren veya ligiincii kisilerin is¢iden e-Devlet sifresini alarak is¢inin iradesi olmaksizin
sendika iiyeligini sonlandirmasi ya da sendikaya iiye yapmasi risklerini barindirmaktadir.

STISK 41. maddesinde isci sendikasimin herhangi bir isyerinde toplu is sozlesmesi yapmaya yetkili
olabilmesi i¢in kurulu bulundugu iskolunda calisan is¢ilerin en az %1 inin sendikaya liye olmasi ve toplu is
sozlesmesinin kapsamina girecek isyerinde bagvuru tarihinde ¢alisan is¢ilerin yaridan fazlasinin (isletmede
%40’ 1in1n) yetki tespiti yapilan sendikaya iliye olmasi gerektigi diizenlenmistir. Bir igkolunda calisan
iscilerin en az %]1’inin o iskolunda kurulu sendikaya iiye olup olmadiginin tespitinde Bakanlik her yil
ocak ve temmuz aylarinda yayimladig: istatistikleri esas almaktadir. Bu istatistiklerde her bir iskolundaki
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toplam is¢i sayisiyla igkollarindaki sendikalarin iiye sayilart bulunmaktadir. Bakanlik, istatistiklerin
diizenlenmesinde ve isyerinde yetkili sendikanin belirlenmesinde kendisine gonderilen iiyelik ve iiyelikten
cekilme bildirimleriyle Sosyal Giivenlik Kurumuna yapilan is¢i bildirimlerini esas almaktadir. Uyelik
islemlerinin e-Devlet lizerinden yapilmasi ve Sosyal Giivenlik Kurumuna yapilan sigortali bildirimlerinin
Bakanlikla elektronik ortam iizerinden paylasiimas: isyerindeki sendika iiyesi is¢i sayisinin ve ocak ve
temmuz aylarinda yaymlanan istatistiklerin giincel ve dogru sekilde belirlenmesine ve yetki tespiti slirecinin
seffaf sekilde yiiriitiilmesine katki sunmaktadir.

Anahtar Kelimeler: Dijitallesme, toplu is hukuku, sendika iiyeligi, e-devlet, ¢alisma yasami.

Digitalisation in Collective Labour Law in Terms of
Trade Union Membership

Abstract

Digitalisation can be defined as the digitisation, storage or processing of information, documents and
content using technological tools. Innovations in information and communication technologies and the
increase in internet usage have accelerated the digitalisation process. Like many other areas, working life
has also been affected by digital transformation; the use of digital applications in collective labour law has
become increasingly widespread. Procedures related to union membership are one such digital application.

While the repealed Trade Unions Law No. 2821 required that the membership registration form be
certified by a notary and submitted to the trade union in order for an employee to become a member
of the trade union, the requirement to apply through a notary has been removed by Article 17/5 of the
Trade Unions and Collective Labour Agreements Law No. 6356 (STiSK) has abolished the requirement for
notarisation, stipulating that membership applications must be submitted through the electronic application
system provided by the Ministry of Labour and Social Security via the e-Government portal, and that
union membership is acquired through the e-Government portal upon approval by the competent authority.
Membership notifications submitted through the e-Government portal are simultaneously transmitted to
the Ministry and the union in electronic form. The worker who submits the application may withdraw their
membership application through e-Government until the competent authority takes action. If the competent
authority rejects the membership application, this decision is recorded in e-Government along with its
justification and notified to the worker in writing. If the membership application is not rejected by the
competent authority within thirty days, the membership request is deemed to have been accepted at the end
of the thirtieth day.

The process of withdrawing from union membership is also carried out digitally. Every member has the right
to withdraw from membership by submitting a withdrawal notification via e-Government. This notification
is sent simultaneously to the Ministry and the union electronically, and the withdrawal becomes effective
one month after the date of notification to the union. The decision to expel a member from the union is made
by the general assembly, notified to the Ministry electronically via e-Government, and communicated to
the expelled member in writing. Conducting union membership-related procedures through e-Government
enables the process to be completed easily, cost-effectively, and quickly; this contributes to the effective
exercise of individual union freedom and an increase in unionisation rates. Furthermore, the simultaneous
transmission of notifications to the Ministry and the union is crucial for ensuring transparency in statistical
calculations, increasing access to up-to-date information, and enabling the administration to carry out
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its supervisory activities. However, this practice carries the risk of workers becoming union members or
withdrawing from membership under the influence of the employer, or of the employer or third parties
obtaining the worker’s e-Government password and terminating or enrolling the worker in a union without
the worker’s consent.

Article 41 of STISK stipulates that in order for a labour union to be authorised to conclude a collective
labour agreement at any workplace, at least 1% of the workers employed in the industry in which the union
is established must be members of the union, and more than half (40% of the workforce) of the workers
employed at the workplace covered by the collective labour agreement on the date of application must
be members of the union whose authority has been determined. The Ministry bases its determination of
whether at least 1% of workers employed in an industry are members of a union established in that industry
on the statistics it publishes in January and July each year. These statistics include the total number of
workers in each industry and the number of members of unions in those industries. The Ministry bases
its determination of the statistics and the authorised trade union at the workplace on the membership
and withdrawal notifications submitted to it and the worker notifications made to the Social Security
Institution. The fact that membership procedures are carried out through e-Government and that insured
worker notifications made to the Social Security Institution are shared with the Ministry electronically
contributes to the accurate and up-to-date determination of the number of union members at the workplace
and the statistics published in January and July, as well as to the transparent conduct of the authorisation
determination process.

Keywords: Digitalisation, collective labour law, trade union membership, e-government, working life.
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Isverenin Iscilere Saglanan Kurumsal E-Postalar
Uzerinde Denetim Yetkisinin Kapsami ve Sinirlari

Dr. Ogr. Uyesi Eren YILDIZ
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Giliniimiizde hemen hemen belirli 6lgege ulagmis olan tiim kurumsal igyerlerinde, ¢alisanlara, igyerinin
faaliyetlerinde kullanmalar1 adina isveren tarafindan bir kurumsal e-posta adresi saglanmaktadir. Calisma
hayatindaki faaliyetler, cogu zaman bu kurumsal e-postalar araciligiyla gergeklesmekte; isciler kendilerine
saglanan bu e-posta adreslerini kullanarak igverenleri, igyerindeki yoneticileri veya diger c¢alisanlar veya
miisteriler ya da yerine getirdikleri is ile baglantili diger kimseler ile iletisim kurmaktadir.

Islerin etkin bir sekilde yiiriitiilmesi ile bilgi akigmin kontroliinii saglamak, isginin eylemlerine bagh cezai
ve hukuki sorumluluga kars1 korunmak, verimliligi 6l¢mek veya giivenlik endiseleri gibi hakli ve mesru
goriilebilecek nedenlerle isverenlerin yonetim hakki kapsaminda kural olarak iscilere sagladiklari kurumsal
e-postalarin kullanimina iliskin sinirlamalar getirebilecegi ve bunlara uyulup uyulmadigini denetleyebilecegi
kabul edilmektedir. Ancak iscilerin, kendilerine saglanan kurumsal e-postalari kullanarak gerek is amach
gerekse de is disinda 6zel amagli yaptiklari tiim yazigmalari kigisel veri niteliginde olup Anayasa m.20 “éze/
hayatin gizliligi” ve m. 22 “haberlesme hiirriyeti” kapsaminda giivence altindadir. Dolayisiyla isverenlerin,
iscilere sagladiklar1 kurumsal e-posta adresleri {izerinde sahip olduklar1 denetim yetkisi ile is¢ilerin anayasal
giivence altindaki 6zel hayatin gizliliginin korunmasi hakki ile haberlesme hiirriyeti arasinda bir ¢atigma
s6z konusudur. Nitekim Avrupa Insan Haklari Mahkemesi’nin (AIHM) kararlarina bakildiginda kurumsal
e-postalar dahil calisanlarin iletisim araglarmin denetlenmesinin, Avrupa Insan Haklar1 S6zlesmesi m. 8
“Ozel ve aile hayatina saygi hakk1” kapsaminda degerlendirildigi goriilmektedir. (Copland/Birlesik Krallik
karart & Barbulescu/Romanya kararr). Benzer sekilde Anayasa Mahkemesi de konuyu Anayasa m.20 “dze/
hayatin gizliligi” ve m.22 “haberlesme hiirriyeti” kapsaminda incelemistir (E. U. karari (B. No: 2016/13010)
& Omiir Kara/Onursal Ozbek karart (B. No: 2013/4825)). ATHM ve Anayasa Mahkemesinin s6z konusu
kararlar1 incelendiginde isverenlerin iscilerin kurumsal e-postalar {izerinde denetim yetkisinin mutlak ve
sinirsiz olmadiginin kabul edildigi goriilmektedir. Bu kapsamda isverenin denetim yetkisinin hukuka uygun
olup olmadig1 konusunda bir degerlendirme yapilirken kurumsal e-postanin kullanimini sinirlandirmaya
yonelik so6zlesme hiikmiiniin kapsam ve ele alinig sekli, is¢ilerin sinirlandirma ve denetim konusunda
onceden bilgilendirilip bilgilendirilmedigi, e-posta iizerinde denetimin mesru bir amaca yonelik, 6l¢iilii
ve orantili bir denetim olup olmadigi ve denetim sonucunda tespit edilen aykiriliga uygulanan yaptirimin
makul olup olmadigi 6l¢iitlerinin dikkate alindig1 goriilmektedir.

Yukaridaki agiklamalar 1s18inda bu ¢alismada, igverenin iscilere saglanan kurumsal e-postalar tizerindeki
denetim yetkisinin gegerliligi, kapsami ve smirlari, ATHM ve Anayasa Mahkemesi, Yargitay’in konuya
iliskin giincel kararlari, &greti goriisleri, Avrupa Birligi ve ILO diizenlemeleri basta olmak iizere
uluslararas1 diizenlemeler ve karsilastirmali hukuk uygulamalar1 g6z 6niinde bulundurularak inceleme
konusu yapilacaktir.

Anahtar Kelimeler: E-postalar {izerinde denetim, yonetim hakki, kisisel verilerin korunmasi, 6zel hayatin
gizliligi hakki, haberlesme hiirriyeti.
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The Scope and Boundaries of the Employer’s
Authority to Monitor Corporate E-Mail Accounts
Provided to Employees

Abstract

Today, almost all corporate employers that have reached a certain scale provide their employees with
corporate e-mail accounts for use in the course of their professional activities. Most activities in working
life take place through these corporate e-mail accounts; employees communicate with their employers,
managers, other employees, customers or other people related to their work.

Itis possible to state that, as a principle, within the scope of the right of management, employers may monitor
employees’ e-mail accounts and impose restrictions on their use for justifiable and legitimate reasons such
as ensuring the effective work management and control of information flow, preventing criminal or civil
liability arising from employees’ actions, measuring productivity or adressing security concerns. However,
all correspondence of employees using corporate e-mail accounts whether for professional or personal
purposes constitutes personal data and is under the protection of Art. 20 “privacy of private life” and Art. 22
“freedom of communication” of 1982 Constitution. Hence, a conflict arises between the management right
of employers to monitor employees’ corporate e-mail accounts and the employees’ constitutional rights
to privacy and freedom of communication. As a matter of fact, the judgements of the European Court of
Human Rights (ECHR) show that the monitoring of the communications of employees, including corporate
e-mail accounts, is considered within the scope of Art. 8 “Right to respect for private and family life” of the
European Convention on Human Rights (Copland v. the United Kingdom & Barbulescu v. Romania). In a
similar approach, the Turkish Constitutional Court has also considered the matter within the scope of Art.
20 “privacy of private life” and Art. 22 “freedom of communication” of 1982 Constitution(E.U. decision
(B. No: 2016/13010) & Omiir Kara/Onursal Ozbek decision (B. No: 2013/4825)).

A review of the decisions of the ECHR and the Turkish Constitutional Court shows that it is recognised that
employers do not have absolute and unlimited authority to monitor employees corporate e-mail accounts.
In this context, the courts take into consideration the following criteria when assesing whether the authority
of the employer to monitor is in accordance with the law: the scope and form of the contractual provision
to restrict the use of corporate e-mail accounts, whether the employees were informed in advance about
the restrictions and monitoring, whether the monitoring of e-mail accounts is legitimate, measured and
proportionate, and whether the sanction imposed as a result of the violations found during the monitoring
is reasonable.

In light of the above explanations, this study examines the validity, scope and boundaries of the employer’s
authority to monitor corporate e-mail accounts provided to employees, taking into consideration the recent
decisions of ECHR, Turkish Constitutional Court, the Court of Cassation, as well as scholarly opinions,
international regulations, particularly those of the European Union and the ILO, and comparative law.

Keywords: Monitoring of e-mail accounts, right to management, protection of personal data, right to
privacy, freedom of communication.
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Kamu Gorevlisi Statiisiindeki Hekimlerin
G(8)rev Birakma Eylemleri Uzerine Hukuki Bir
Degerlendirme

Dr. Ogr. Uyesi Olcay ISIK
Anadolu Universitesi Hukuk Fakiiltesi

Ozet

Ulkemizde kamu gorevlisi statiisiindeki hekimlerin son yillarda artan sekilde basvurdugu is birakmay; ilk
baslarda kendi ifadeleriyle g(d)rev birakma eylemleri, saglik hizmetlerinin siirekliligi yoniiyle toplumsal
tartigmalara sebebiyet verirken, hukuki agidan grev hakki, disiplin sorumlulugu ve temel haklar catigmasi
yoniinden degerlendirilebilecek bir meseledir. Anayasa’nin 54. maddesi uyarinca Tiirk hukukunda grev hakki
sadece iscilere taninmis, kamu gorevlileri ise ¢esitli gerekgelerle bu hakkin kapsami disinda birakilmistir.
657 say1li Devlet Memurlari Kanunu’nun 27. maddesinde devlet memurlarinin greve karar vermeleri, grev
tertip etmeleri, ilan etmeleri ve bu yolda propaganda yapmalari agikca yasaklanmistir. Aynt maddede devlet
memurlariim herhangi bir greve ya da grev tesebbiisiine katilamayacaklari, grevi destekleyemeyecekleri ve
tesvik edemeyecekleri ifade edilmistir. Bununla birlikte 657 sayili Devlet Memurlar1 Kanunu’nun disiplin
cezalarinin ¢esitleri ile ceza uygulanacak fiil ve halleri diizenleyen 125. maddesinde kamu hizmetlerinin
yiriitiilmesini engelleme, isi yavaslatma ve grev gibi eylemlere katilmak veya bu amaglarla toplu olarak
goreve gelmemek, bunlari tahrik ve tesvik etmek veya yardimda bulunmak bir daha atanmamak tizere
devlet memurlugundan ¢ikarma cezasini gerektiren fiiller arasinda sayilmistir. Kamu gorevlileri sendikast
ve konfederasyonlarinin yetki ve faaliyetleri ile toplu sdzlesme yapilmasina iliskin usul ve esaslar1 igeren
4688 sayil1 Kamu Gorevlileri Sendikalar1 ve Toplu S6zlegsme Kanunu’nda grev hakkina iliskin herhangi bir
diizenlemeye yer verilmemis olmasi ise yukarida anilan sinirlayici hiikiimlerle uyumludur.

Diger yandan konuya iliskin uluslararasi diizenlemeler incelendiginde, kamu gorevlilerine grev hakki
tantyrp toplu eylemlerinin mesru olarak nitelendirilmesine imkan saglayabilecek tek diizenlemenin
Gozden Gegirilmis Avrupa Sosyal Sarti’nin 6/4. maddesi oldugu sdylenebilir. Ancak bu diizenleme dahi
Avrupa Konseyi diizeyinde sinirlamalara agik bir bicimde yorumlanmakta, genellikle {ilkelerin i¢ hukuk
diizenlemeleri karsisinda etkisiz kalabilmektedir. Nitekim Tiirkiye, Gozden Gegirilmis Avrupa Sosyal
Sart’nin 6/4. maddesine ¢ekince koydugundan i¢ hukukumuz agisindan bir baglayiciligi bulunmamaktadir.
Ulkemizin de taraf oldugu Avrupa insan Haklari S6zlesmesi’nde kamu gorevlileri icin grev hakki dogrudan
diizenlenmemistir. Fakat Avrupa Insan Haklari Mahkemesi igtihatlar1 incelendiginde; Mahkeme’ nin
konuya ifade 6zgiirliigii, orgiitlenme 6zgiirliigii ve ayrimeilik yasagi ¢ergevesinde yaklastigi goriilmekte,
baris¢il sekilde toplanmanin kolektif eylemleri de kapsadigi kabul edilmektedir. Kamu gorevlileri i¢in
mutlak bir grev yasag1 benimsemeyen Avrupa Insan Haklar: Mahkemesi’ne gore asker, polis, hakim gibi
kamu gorevlileri icin grev yasagi uygulanabilir. Uluslararas1 Calisma Orgiitii’niin 87 say1l1 Sézlesmesi’nde
grev hakki diizenlenmezken, calisanlara sadece sendika kurma ve orgiitlenme hakki tanmmustir. Iscilere
orgiitlenme ve toplu pazarlik hakki taniyan 87 sayili ILO S6zlesmesi’nin 6. maddesinde ise bu s6zlesmenin
devlet memurlarini kapsamadigi agikga diizenlenmistir. S6z konusu diizenlemelere ragmen ILO Ozgiirliikler
Komitesi grev hakkini, 87 sayili Sozlesme’nin dogal bir neticesi olarak yorumlamaktadir. Dolayisiyla
ILO denetim organlarinda, yorum yoluyla kamu gorevlilerine de grev hakki taninmas1 yoniindeki goriis
baskindir. Ancak bu goriis tavsiye niteliginde olup tilkelere makul sinirlama hakki taninmistir.

Bu bildiride, kamu gorevlisi statiisiindeki hekimler tarafindan gergeklestirilen i birakma eylemlerinin
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hukuki niteligi grev hakki baglaminda ele alinirken, s6z konusu eylemlerin mesruiyeti ulusal ve uluslararasi
diizenlemeler ile mahkeme igtihatlar1 dogrultusunda irdelenecek olup son kertede hekimlerin ve hastalarin
catigan temel haklar1 arasinda hassas dengenin ne sekilde saglanmasi gerektigi tizerinde durulacaktir.

Anahtar Kelimeler: Kamu gorevlisi hekim, is birakma, grev hakki, Anayasa, Avrupa Insan Haklari
Mahkemesi.

A Legal Assessment of the Work Stoppage Actions
of Physicians with Public Servant Status

Abstract

In recent years, doctors with public servant status in our country have increasingly resorted to work
stoppages. These work stoppages have sparked a social debate about the continuity of healthcare services.
From a legal perspective, this issue can be evaluated in terms of the right to strike, disciplinary responsibility,
and the conflict of fundamental rights. According to Article 54 of the Constitution, the right to strike is only
recognized for workers under Turkish law; public servants are excluded from this right for various reasons.
Article 27 of the Civil Servants Law No. 657 explicitly prohibits civil servants from striking, organizing
strikes, announcing strikes, or engaging in strike propaganda. The same article states that public servants
may not participate in any strike or strike attempt, support a strike, or encourage a strike. However, Article
125 of Civil Service Law No. 657 lists acts such as obstructing the performance of public services, slowing
down work, participating in strikes, or collectively refusing to report for duty as reasons for dismissal
from public service without the possibility of reappointment. The law also lists inciting, encouraging, or
assisting in such actions as reasons for dismissal. The absence of provisions regarding the right to strike in
the Public Servants’ Trade Unions and Collective Bargaining Law No. 4688, which outlines the authority
and activities of public servants’ trade unions and confederations, as well as the procedures and principles
for collective bargaining, aligns with the aforementioned restrictive provisions.

Conversely, an examination of international regulations on the subject reveals that Article 6/4 of the
Revised European Social Charter is the only regulation that grants public officials the right to strike and
considers their collective actions legitimate. However, this regulation is subject to restrictions at the
Council of Europe level and is generally ineffective against countries” domestic legal regulations. Turkey
has placed a reservation on Article 6/4 of the Revised European Social Charter, so it has no binding force
in terms of domestic law. The European Convention on Human Rights, to which our country is a party,
does not directly address the right of public servants to strike. However, the European Court of Human
Rights approaches the issue within the framework of freedom of expression, freedom of association, and
the prohibition of discrimination. It is accepted that peaceful assembly also covers collective actions. The
European Court of Human Rights does not adopt an absolute ban on strikes for public servants; however, it
may apply to public servants such as soldiers, police officers, and judges. Although the International Labor
Organization’s (ILO) Convention No. 87 does not address the right to strike, it does grant workers the right
to form and join unions. Article 6 of Convention No. 87 grants workers the right to organize and bargain
collectively and clearly states that the convention does not cover civil servants. Despite this provision, the
ILO Committee on Freedom of Association interprets the right to strike as a consequence of the convention.
Consequently, the predominant view in ILO supervisory bodies is that public servants should also be
granted the right to strike through interpretation. However, this view is advisory, and countries may impose
reasonable restrictions.
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In conclusion, this paper examines the legality of work stoppages carried out by physicians with civil
servant status within the framework of the right to strike. It will consider the legitimacy of such actions in
light of national and international regulations and court precedents. Ultimately, the paper will focus on how
to strike a delicate balance between the fundamental rights of physicians and patients, which are in conflict
with one another.

Keywords: Public servant physician, work stoppage, right to strike, Constitution, European Court of
Human Rights.
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Tiirk Is Hukukunda “Psikolojik Taciz (Mobbing)”e
[liskin Giincel Sorunlar ve Gelismeler

Dr. Ogr. Uyesi Nazli ELBIR
Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi

Ozet

Psikolojik veya manevi taciz olarak da adlandirilan mobbing, Tiirk hukukunda yasal diizenlemelerde
tanimlanmamis olmakla birlikte gerek dgretide gerekse yargi kararlarryla ne anlama geldigi ortaya konmus
bir kavramdir. Hukukumuzda, kanunlar dahilinde mobbing ilk olarak “psikolojik taciz” adiyla 2012
yilinda yiirtirliige giren 6098 sayili Tiirk Borglar Kanunu’nun 417. maddesinde yer bulmustur. 2016 tarihli
6701 sayih Tiirkiye Insan Haklar1 ve Esitlik Kurumu Kanunu’nun 2. maddesinde ise tacizin psikolojik
tiirinden bahsedilmistir. Anilan kanunlarda psikolojik tacize sadece kavram olarak yer verilmis ancak
tanimi yapilmamustir. Mobbing kavramina iliskin 6greti tarafindan ve yargi kararlarinda getirilmis temel
aciklamalar bir biitiin olarak ele alindiginda isyerinde psikolojik tacizi su sekilde tanimlamak miimkiin
olacaktir: Isyerinde belli bir isciye ve is¢i grubuna, isveren ya da baska isciler tarafindan siireklilik arz
edecek ve sistematik bir bigimde gergeklestirilen her tiirlii onur kirici, kotii muamele bi¢gimindeki, rahatsiz
edici, manevi siddet iceren davranig mobbing (psikolojik taciz)dir. Bu davranislarla is¢inin yildirilmast
suretiyle isten ayrilmaya zorlanmasi amaclanmaktadir. Bu ozellikleri itibartyla mobbing (psikolojik taciz)
iscinin onuruna, hatta bazen zihinsel sagligina ve bdylece manevi biitiinliigiine dogrudan zarar vermektedir.
Boylece gerek mobbing uygulayan gerekse bagka isgiler tarafindan uygulanan mobbing niteligindeki
davranis ve tutumlari engellemeyen, bunlara karst 6nlem almayan isverenler, kendilerine is¢ilerin hem
maddi hem manevi biitiinliiklerini koruma 6devi yilikleyen gdzetme borcuna aykiri davranmis olmaktadir.

Bu ¢alismada mobbing’e iliskin kavramsal ¢erceve ana hatlariyla ortaya konduktan sonra, giincel sorunlar
ve gelismeler iki ana bashik altinda ele almacaktir: Oncelikle, 6 Mart 2025 tarihli Resmi Gazete’de
yayimlanan ve 2011 tarihli Bagbakanlik Genelgesini (2011/2) yiiriirlikten kaldiran Cumhurbaskanlig:
Genelgesi (2025/3) ile psikolojik tacizin “calisanlarin is yerlerinde kasithi ve sistematik olarak belirli bir
siire agsagilanmasi, kiiglimsenmesi, dislanmasi, kisiliginin ve sayginliginin zedelenmesi, kotii muameleye
tabi tutulmasi, yildirilmasi ve benzeri sekillerde” ortaya ¢iktigr ifade edilmistir. Tiirk hukuku bakimindan
mobbing’e iligkin en yeni gelisme olarak kabul edilebilecek s6z konusu Genelge ne tiir davranislarla
calisanlarin mobbing’e maruz kalmig sayilacaklarini belirterek esasen gegmisten beri bu kavramin
tanimlanmasinda kullanilan unsurlarin altini ¢izmistir. Dahasi, sadece is¢i degil “calisan™ ifadesini
kullanarak konuyu, kamu ¢alisanlarini da dolayistyla tiim bagimli calisanlart kapsayacak bigimde ele
almisti. Bu durum, Genelge’de, psikolojik tacizle miicadele edilmesi i¢in alinacak onlemleri ongdren
maddelerin altincisinda “toplu is sdzlesmeleri”nin yani sira “toplu sdzlesmeler”e de yer verilmis olmasindan
da anlagilmaktadir. Genelge nin getirdigi 6nemli bir yenilik de ilk olarak 2011/2 sayili Genelgeyle kurulmus
olan “Psikolojik Tacizle Miicadele Kurulu”nun yeniden olusturulmasini 6ngdrmesidir. Dahasi, yiiriirliikten
kaldirilan Genelge’dekinden farkli olarak bu sefer s6z konusu Kurul’un olusumu Tiirkiye Insan Haklari
ve Esitlik Kurumu, Kamu Denet¢iligi Kurumu, Kamu Goérevlileri Etik Kurulu’nu, akademisyenleri ve salt
“taraflar” seklindeki belirsiz bir ifade yerine agikea ig¢i, isveren ve kamu gorevlileri konfederasyonlarmi da
dahil edecek bicimde daha genis kapsamli olarak belirlenmistir.

Mobbing’in dijitallesen is iliskileri ve ¢alisma kosullarindaki goriiniimleri de bu ¢alismada ele alinacak
bir diger giincel meseledir. Bu baglamda “dijital ¢alisma” kavrami genel olarak agiklandiktan sonra bu tiir
calisma iliskilerinde 6zellikle ¢alisma siireleri ve ig¢ilerin denetlenmesi (izlenmesi) bakimindan psikolojik
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taciz niteliginde kabul edilebilecek eylemler iizerinde durulacaktir. Son olarak da bu kavramlarla iliskili ve
konuyla sinirhi bigimde “is¢ilerin ulasilabilir olmama hakka (7ight to disconnect)” ele alinacaktir.

Anahtar Kelimeler: Mobbing, psikolojik taciz, igverenin is¢iyi gézetme borcu, 2025/3 sayili Genelge,
dijital caligma.

Current Issues and Developments in Turkish

Labour Law Regarding “Psychological Harassment
(Mobbing)”

Abstract

Mobbing, also referred to as psychological or moral harassment, is a concept that has not been defined
in Turkish laws, but its meaning has been clarified in both legal doctrine and judicial decisions. In our
legal system, mobbing was first addressed under the term ‘psychological harassment’ in Article 417 of
the Turkish Code of Obligations No. 6098, which entered into force in 2012. Article 2 of the Turkish
Human Rights and Equality Institution Law No. 6701, enacted in 2016, refers to psychological harassment.
These laws only refer to psychological harassment as a concept, but do not actually define it. Taking into
account the basic definitions of the concept of mobbing provided by legal doctrine and judicial decisions,
psychological harassment in the workplace can be defined as follows: Any behaviour that is humiliating,
abusive, disturbing, or involves psychological violence, carried out continuously and systematically by
an employer or other employees towards a specific employee or group of employees in the workplace,
constitutes ‘mobbing’ (psychological harassment). The aim of such behaviour is to force the employee
to leave their job by intimidating them. With these characteristics, mobbing (psychological harassment)
directly harms the employee’s dignity, and sometimes even their mental health, thereby damaging their
psychological integrity. Thus, employers who fail to prevent mobbing behaviour and attitudes, whether
committed by the employers themselves or by other employees, and who fail to take measures against such
behaviour, are in breach of their duty of care to protect the physical and moral integrity of their employees.

In this study, after the conceptual framework related to mobbing is outlined, current issues and developments
will be addressed under two main headings: First, the Presidential Decree (2025/3), which repealed the
2011 Prime Ministry Circular (2011/2) and published in the Official Gazette on 6 March 2025, states that
psychological harassment manifests itself in the form of ‘deliberate and systematic degradation, belittling,
exclusion, damage to the personality and dignity of employees in the workplace, subjecting them to ill-
treatment, intimidation, and similar forms’ over a certain period of time. The aforementioned Decree, which
can be considered the most recent development regarding mobbing in Turkish law, specifies the types of
behaviour that constitute mobbing and essentially highlights the elements that have been used to define this
concept in the past.

Furthermore, by using the term ‘worker’ rather than “employee”, it addresses the issue in a way that covers
public servants and, therefore, all dependent workers. This is also evident from the fact that the sixth article
of the Circular, which sets out the measures to be taken to combat psychological harassment, refers to
“collective agreements” as well as “collective labour agreements”.

Another significant innovation introduced by the Circular is the re-establishment of the ‘Committee on
Combating Psychological Harassment,” which was first established by Circular No. 2011/2. Furthermore,
unlike the repealed Circular, the composition of the Committee is now more broadly defined to include
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the Turkish Human Rights and Equality Agency, the Public Audit Agency, the Public Officials Ethics
Committee, academics, and, instead of the vague term ‘parties,’ the confederations of workers, employers,
and public officials. The manifestations of mobbing in digitalised labour relations and working conditions
are another current issue that will be addressed in this study. In this context, after a general explanation of
the concept of ‘digital work,” the focus will be on actions that can be considered psychological harassment,
particularly in terms of working hours and the monitoring (surveillance) of workers in such working
relationships. Finally, the ‘right to disconnect’ will be discussed in relation to these concepts and within the
scope of this topic.

Keywords: Mobbing, psychological harassment, employer’s duty of care, Circular No. 2025/3, digital
work.
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Surdurilebilirlik Kavraminin
[s Hukukuna Olas1 Etkileri

Ars. Gor. Asli CALISKAN YILDIRIM
istanbul Universitesi Hukuk Fakiiltesi

Ozet

2005 yilindaki Birlesmis Milletler Diinya Zirvesi “Siirdiiriilebilirlik” kavramini ii¢ boyutta ele almistir:
ekonomik, sosyal ve ¢evresel. Siirdiiriilebilirligin sosyal yonii olarak, insana yakisir is kavrami baglaminda
is¢ilere adil bir calisma ortami saglanmasi, 6zellikle kadin ve ¢ocuklarin korunmasi, iklim degisikligi, yesil
doniisiim cergevesinde yeni ig imkanlarinin yani sira, yasanacak issizlik de gz oniine alinarak adil gegigin
saglanmasi gibi hedefler 6ne ¢ikmaktadir.

Tiirkiye’nin de tarafi oldugu 2015 tarihli iklim degisikligine iliskin Paris Anlagmasi’nin yani sira, AB
Yesil Mutabakati, AB Is Saglig1 ve Giivenligi Stratejik Cergevesi 2021-2027 gibi ¢aligmalarla uyumlu bir
bicimde lilkemizde Ticaret Bakanligi’nca hazirlanan Yesil Mutabakat Eylem Plan1 2021, Cumhurbaskanligi
Strateji ve Biitge Baskanlhigi’nin Isgiicii Piyasalarinda Yesil Déniisiim baslikli ¢alisma grubu raporu ve
7552 sayili Tklim Kanunu gibi kaynaklar gercevesinde, Siirdiiriilebilirlik kavraminin Is Hukuku’na olasi
etkileri bu calismada dort baglik altinda toplanmistir. Buna gore sirasiyla igverenlerin yiikiimliiliiklerinin
artmasi (mesela iklim degisikligi, enerji tasarrufu, verimlilik vs. hakkinda iscilere egitim verilmesi, klim
Kanunu geregi sera gazi emisyonu dl¢iimlerini bildirme, izin alma zorunlulugu, siirdiirtilebilirlik raporlar:
hazirlama yiikiimliiliigii vs.) veya yesil doniisiim ¢ergevesinde ¢evrenin korunmasina veya iyilestirilmesine
hizmet eden “yesil isler”in yahut yenilebilir enerji, enerji verimliligi gibi yeni sektorlerin ortaya ¢ikmasi
nedeniyle yeni is alanlarinin ortaya ¢ikmasi; bununla birlikte, gevreye zarar veren isletmelerin kapatilmasi
veya faaliyetlerinin azaltilmasi mesela fosil yakitlarin terk edilmesi halinde bazi1 iglerin elenmesi ve igsizlik
riski; bazi islerin ve/veya igyerlerini kapatilmasi, is hacminin azaltilmasi gibi durumlarda isletmesel
gereklerle fesih sebebi olarak siirdiiriilebilirligin karsimiza ¢ikmasi; performans degerlendirme olgiitii
olarak siirdiiriilebilirlige katki; siirdiiriilebilirlik baglaminda iklim degisikligi (mesela asirt sicaklar
nedeniyle 6zelikle de insaat ve tarim iscilerinin, turizm calisanlarmin gilines ¢arpmasi, deri kanseri gibi
risklere karsi korunmasi, orman alanlarindaki yangin riski vs.), kimyasal maruziyetlerdeki degisim (mesela
deprem riskinden korunmak ve konut ihtiyaci lizerine kentsel doniisiimiin hiz kazanmast ile asbest gibi su
an yasakl1 olan maddelere karsi maruz kalma riskinin artmasi) gibi nedenlerle Is Sagligi ve Giivenligindeki
degisim ihtiyaci kisaca ele alinmistir.

Anahtar Kelimeler: Sirdirtilebilirlik, is saglig1 ve giivenligi, iklim degisikligi, adil gegis.
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Potential Impacts of the Concept of Sustainability on
Labour Law

Abstract

The United Nations World Summit in 2005 addressed the concept of “sustainability” in three dimensions:
economic, social, and environmental. In terms of its social aspect, key objectives include ensuring fair
working conditions for employees within the framework of the concept of decent work, protecting
particularly women and children, addressing climate change, creating new job opportunities within the
scope of green transformation, and ensuring a just transition in light of potential unemployment.

In harmony with the 2015 Paris Agreement on climate change, to which Turkey is a party, as well as the
European Green Deal and the EU Strategic Framework on Health and Safety at Work 2021-2027, various
national initiatives have also been introduced. Among these are the Green Deal Action Plan (2021) prepared
by the Ministry of Trade, the report of the Presidency of Strategy and Budget titled Green Transformation
in Labour Markets, and the Climate Law No. 7552.

Within the framework of these instruments, the potential impacts of the concept of sustainability on
labour law are examined under four main headings in this study. These issues are briefly discussed in this
study: accordingly, the emergence of new job opportunities due to increased employer obligations (e.g.,
training employees on climate change, energy savings, efficiency, etc., reporting greenhouse gas emission
measurements as required by the Climate Law, the obligation to obtain permits, the obligation to prepare
sustainability reports, etc.) or the emergence of “green jobs” or new sectors such as renewable energy and
energy efficiency that serve the protection or improvement of the environment within the framework of the
green transformation; the closure or reduction of activities of businesses that harm the environment, such
as the abandonment of fossil fuels, may lead to the elimination of some jobs and the risk of unemployment;
sustainability may emerge as a reason for termination due to operational requirements in situations
such as the closure of certain jobs and/or workplaces or a reduction in business volume; contribution to
sustainability as a performance evaluation criterion; the need for changes in occupational health and safety,
particularly due to climate change (e.g., extreme heat causing risks such as sunstroke or skin cancer for
workers in construction, agriculture, and tourism sectors, increased risk of forest fires, etc.), and changes
in chemical exposure (e.g., due to accelerated urban transformation driven by earthquake risk and housing
demand, increased exposure to banned substances such as asbestos).

Keywords: Sustainability, occupational health and safety, climate change, just transition
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Ozel Hukuk Davalarinda Yapay Zeka Kullanimmin
Hukuki Dinlenilme Hakk1 A¢isindan Incelenmesi

Ars. Gor. Dr. Ahmet SENSOZ
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Covid-19 salgini sonrasinda, yapay zekanin hukuki siireglerle uyumlu hale gelmesi, son yillarda dnemli bir
ivme kazanmistir. Yapay zeka baglantili teknolojik gelismeler her alanda oldugu gibi, yargi uygulamasina
da yansimistir. Bu etkinin sartlarin1 ve sinirlarini ¢izmek, teknik alanlardan ziyade insan iliskilerini
diizenleyen hukuk alani i¢in ayri bir dnem arz etmektedir. Ciinkii hukuk sadece salt teknik yonii olan bir
alan olmayip ayrica hukukun bir de etik yonii bulunmaktadir. Nitekim hakimler, Anayasa’ya, kanuna ve
hukuka uygun olarak vicdani kanaatlerine gore karar verirler (Any. m. 138/1). Vicdan ise hukukun etik yonii
olup, teknik olarak matematiksel olarak hesap yapilabilen bir sey degildir. Bu agidan yargida yapay zeka
kullanimi, yargiya makul siirede yargilanma hakkinin saglanmasi gibi yonlerden yararli olsa da bu durum
yargida insani temasin azalmasindan kaynakli, insan kokusunun azalmasina sebebiyet verir ve bu durum
yapay zekanin yargida kullanilmasimin elestiriye acik yonlerini olusturmaktadir. Nitekim yapay zekanin
hizli gelisimi ve yargilamaya sartlar1 ve sinirlar ¢izilmeden dahil edilmesi, en basta temel insan haklarinin,
ozellikle de Avrupa Insan Haklar1 Sozlesmesi’nin (AIHS) 6. maddesinde yer alan adil yargilanma hakkiin
ihlal edilmesi sonucunu doguracaktir. Bu konuda 6zellikle, Avrupa Birligi’nin Yapay Zeka Yasasi, yargida
kullanilan yapay zeka sistemlerini yiiksek riskli olarak siniflandirmakta ve adil yargilanma hakki da dahil
olmak tizere temel haklar lizerinde etki degerlendirmeleri gerektirilmesini vurgulamaktadir.

Adil yargilanma hakkinin bir unsuru olan hukuki dinlenilme hakk: bilgilenme hakki, aciklama ve ispat
hakkin1 ve mahkemenin agiklamalar1 dikkate alarak degerlendirilmesini ve kararlarin somut olarak
gerekeelendirilmesini icerir.  Yapay zekanin bilgilenme hakki agisindan kullanilmasi, yargilamanin
makul slirede tamamlanabilmesi agisindan daha hizli olmay1 sagladigindan yararli bir imkandir. Nitekim
hukukumuzda da bu konuda dijitallesme agisindan, tebligata iliskin elektronik tebligat hiikiimleri bazi
durumlarda uygulanarak, yargilamanin makul siirede tamamlanmasi tegvik edilmektedir. Ancak hukuki
dinlenilme hakkinin diger unsurlar1 olan, agiklama ve ispat hakki ve mahkemenin agiklamalar1 dikkate
alarak degerlendirilmesi ve kararlarin somut olarak gerekg¢elendirilmesi agisindan yapay zeka kullanimin
sartlarinin ve simirlarinin iyi ¢izilmesi gerekir. Bu noktada yapay zekadan ger¢ek hakimlerin yerine
gecerek, davalar hakkinda karar veren yapay zeka hakim olarak yararlanilmamasi gerekir. Ciinkii yapay
zekanin, hakimler gibi davalar hakkinda karar verebilmesi igin isitsel ve gorsel algilama, dogal dil algilama,
gercegin ortaya cikarilmasi ve hukuki gerekgelendirilme yapabilme gibi dzelliklere sahip olmasi gerekir.
Bu gereksinimlerin yapay zekada olabilmesi sadece teorik agidan miimkiindiir. Ancak pratik olarak bu
gereksinimler bir yapay zekada bulunamaz. Ciinkii yapay zeka hakimin, 6ncelikle bir insanin oldugu gibi
hayat tecriibesine sahip olmasi gerekir. Diger yandan, bu konuda son teknoloji bir bilgisayar seklinde yapay
bir zeka gelistirilse dahi, insan beyninin tiim sinirsel diizeyinde modellenmesi gibi bilisim teknolojileri
acisindan bu durum su anda yetersizdir. Ancak diger yandan, yargilamada, yapay zekanmn higbir sekilde
kullanilamayacag1 sonucu da ortaya ¢tkmamalidir. Burada yine insan faktorii 6n plana ¢ikarilmali, yapay
zeka daha kontrollil ve sinirli bir fonksiyon {istlenmelidir. Bu sekilde yapay zekaya sahip yazilimlar, daha
¢ok destekleyici ve hakime yardimer bir rol oynayabilir. Caligmamizda, yapay zeka destekli yargi araglarmin
ve yapay zeka hakimlerinin adil yargilanma hakki ve 6zellikle hukuki dinlenilme hakki tizerindeki etkisini
ve yapay zekanin hukuk davalarinda olusturdugu riskleri ve firsatlari incelemeye ¢alisacagiz.

Anahtar Kelimeler: Dijitallesme, yapay zeka, adil yargilanma hakki, hukuki dinlenilme hakki, yapay zeka
hakim.
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Examining the Use of Artificial Intelligence in Private
Law Cases in Terms of the Right to Be Heard

Abstract

After the Covid-19 pandemic, the harmonization of artificial intelligence with legal processes has gained
significant momentum in recent years. Technological developments related to artificial intelligence have
been reflected in judicial practice, as in every field. Drawing the conditions and limits of this impact is of
particular importance for the field of law, which regulates human relations rather than technical fields. This
is because law is not only a field with a purely technical aspect, but also has an ethical aspect. As a matter
of fact, judges decide according to their conscientious convictions in accordance with the Constitution,
the law and the law (Article 138/I of the Constitution). Conscience is the ethical aspect of law and is not
something that can be calculated mathematically. In this respect, although the use of artificial intelligence
in the judiciary is beneficial in terms of providing the judiciary with the right to be tried within a reasonable
time, this situation causes a decrease in the human smell due to the decrease in human contact in the
judiciary, and this situation constitutes the aspects of the use of artificial intelligence in the judiciary that are
open to criticism. As a matter of fact, the rapid development of artificial intelligence and its incorporation
into the judiciary without conditions and limits will result in the violation of fundamental human rights, in
particular the right to a fair trial under Article 6 of the European Convention on Human Rights (ECHR). In
particular, the European Union’s Artificial Intelligence Law classifies artificial intelligence systems used in
the judiciary as high-risk and emphasizes the need for impact assessments on fundamental rights, including
the right to a fair trial.

The right to be heard, which is an element of the right to a fair trial, includes the right to be informed,
the right to explanation and proof, and the right of the court to take into account the explanations and to
concretely justify its decisions. The use of artificial intelligence in terms of the right to be informed is a
useful opportunity as it enables the trial to be completed within a reasonable time. As a matter of fact, in
our law, in terms of digitalization in this regard, electronic notification provisions regarding notification
are applied in some cases and the completion of the proceedings within a reasonable time is encouraged.
However, the conditions and limits of the use of artificial intelligence should be well defined in terms of
the other elements of the right to be heard, namely the right to explanation and proof, the evaluation of the
court by taking into account the explanations and the concrete justification of the decisions. At this point,
artificial intelligence should not be utilized as an artificial intelligence judge who decides on cases by
replacing real judges. Because in order for artificial intelligence to be able to decide on cases like judges,
it must have features such as auditory and visual perception, natural language perception, truth discovery
and legal justification. It is only theoretically possible for artificial intelligence to have these requirements.
However, practically, these requirements cannot be found in an artificial intelligence. This is because an
artificial intelligence judge must first of all have the same life experience as a human being. On the other
hand, even if an artificial intelligence could be developed in the form of a state-of-the-art computer, this is
currently insufficient in terms of information technologies such as modeling the human brain at all neural
levels. On the other hand, it should not be concluded that artificial intelligence cannot be used in any way in
the judiciary. Here again, the human factor should be emphasized and artificial intelligence should assume
a more controlled and limited function. In this way, software with artificial intelligence can play a more
supportive role and assist the judge. In our study, we will try to examine the impact of artificial intelligence-
supported judicial tools and artificial intelligence judges on the right to a fair trial and especially the right
to be heard and the risks and opportunities created by artificial intelligence in civil cases.

Keywords: Digitalization, artificial intelligence, right to a fair trial, right to be heard, artificial intelligence
judge.

194



— )
Birinci Ulus| Rize Hukuk S 25-26 EylUl
IriNcCl uslararasl rlize Huku empozyumu
N pozy 2025
RECEP TAYYIP
ERDOGAN

UNIVERSITESI

Tahkim Yargilamalarinda Yapay Zeka: inovasyon ile
Yasal ve Etik Yiikiimliliklerin Dengelenmesi

Av. Mehmet Can DALARDIC
Necmettin Erbakan Universitesi Sosyal Bilimler Enstitiisii Ozel Hukuk Yiiksek Lisans Ogrencisi

Ozet

Yapay zekanin (YZ) entegrasyonu, tahkimi derinden degistirerek uyusmazlik ¢éziimiinde daha fazla
verimlilik, nesnellik ve erisilebilirlik vaat etmektedir. Gelismis YZ sistemleri artik karmasik yasal verileri
analiz edebilmekte, dava sonuglarini tahmin edebilmekte ve hatta sadece idari islevlerin dtesine gegerek
hakem kararlar1 olusturabilmektedir. Bu ilerleme, uluslararasi uyusmazliklarin giderek artan hacmine ve
karmasikligina hitap etmektedir.

Ancak bu teknolojik sicrama Snemli hukuki ve etik problemleri de beraberinde getirmektedir. Birincil
endise, insan muhakemesinin olmamasidir; bu da empatiden yoksun ve gerekcesiz kararlarin ortaya
¢ikmasina sebep olabilir. YZ algoritmalari, ayrime1 gegmis veri kiimeleri {izerinde egitildikleri takdirde
potansiyel olarak esitsizliklere neden olan gomiilii 6nyargilar riskini de tagimaktadir. Genellikle “kara
kutu sorunu” olarak adlandirilan YZ karar alma siireglerinin dogasinda var olan belirsizlikler, seffaflik ve
olusturulan YZ kararlarinin arkasindaki gerekcenin anlasilabilmesi konusunda endiselere yol agmaktadir.
Hesap verebilirlik bir baska kritik ikilemdir; hatali YZ kararlarinin sorumlulugunu algoritmanin yaraticisi,
veri saglayicisi veya sistemin kendisi gibi kisilerden hangisinin tasidig: belirsizligini korumaktadir. Ayrica,
YZ sistemlerinin genellikle hassas bilgiler igeren genis veri kiimelerine dayanmasi nedeniyle kisisel
verilerin gizliligine iligkin riskler artmaktadir.

New York Konvansiyonu ve UNCITRAL Model Kanunu gibi mevcut hukuki diizenlemeler, biiyiik dl¢iide
insan hakemlerin var oldugunu varsaydiklarindan, YZ tarafindan olusturulan kararlara uyum saglamak
iizere tasarlanmamistir. Bu durum, insan olmayan varliklar tarafindan verilen kararlarin mesruiyeti, usul
adaleti ve icra edilebilirligi hakkinda temel sorular1 giindeme getirmektedir. Mahkemeler seffaflik, hesap
verebilirlik eksikligi ve yasal siirece baglilik ve adil yargilanma hakki ile ilgili endiseler nedeniyle bu
tiir kararlar1 uygulamakta tereddiit edebilirler. Tahkime olan giivenin korunmasi i¢in hayati 6nem tastyan
tarafsizlik ve bagimsizlik ilkeleri de YZ’nin siirece dahil olmasi nedeniyle sorgulanabilmektedir.

YZ araciligiyla etkinlik ve objektiflik arayisi, tahkim siirecindeki biitiinligii veya ilgili taraflarin haklarini
tehlikeye atmamalidir. YZ’ nin hukukta etik bir sekilde kullanilmasi, veri kaynaklarmin siki bir sekilde
incelenmesini, algoritmik seffafligi ve verilerdeki gomiilii esitsizliklerin giderilmesine adanmisligi
gerektirir. Bu nedenle, taraflar arasinda devam eden iletisim ve is birligi, YZ’nin ortaya ¢ikardigi karmagsik
etik, yasal ve teknik zorluklarin iistesinden gelmek ve tahkimde kullaniminin adaletin ve hukukun
ustlinliigiiniin cikarlarina hizmet etmesini saglamak i¢in gereklidir. Tahkim yargilamalarinda YZ’ nin
doniistliriicti potansiyeline iligskin bu aragtirma, uluslararasi uyusmazlik ¢oziimiinde daha sorumlu bir yenilik
arayisinin altini ¢izerek, temel etik ve yasal hususlarin ele alinmasiin gerekliliginin altin1 ¢izmektedir.
YZ’nin tahkime entegrasyonu ile ilgili diizenleyici boslugun ele alinmasi esastir ve bu da kurumlar i¢inde
6zel kurallar olusturularak basarilabilir. Kapsamli diizenleyici ¢ergevelerin hazirlanmasi, seffafligin tesvik
edilmesi ve etik YZ uygulamalarina baglilik yoluyla hakem heyeti, uluslararas: tahkim alaninda verimliligi,
adaleti ve erisilebilirligi artirmak i¢in YZ’yi sorumlu bir sekilde entegre edebilir.

Anahtar Kelimeler: Tahkimde yapay zeka, YZ destekli uyusmazlik ¢ozlimii, algoritmik karar verme,
ADR’de yapay zekanin etik etkileri, hakem tarafsizligi ve teknoloji.
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Artificial Intelligence in Arbitral Proceedings:
Balancing Innovation with Legal and Ethical
Imperatives

Abstract

The integration of artificial intelligence is profoundly reshaping arbitration, promising enhanced efficiency,
objectivity, and accessibility in dispute resolution. Advanced Al systems are now capable of analyzing
complex legal data, predicting case outcomes, and even generating arbitral awards, extending beyond
merely administrative functions. This evolution addresses the increasing volume and complexity of
international disputes.

However, this technological leap introduces significant legal and ethical challenges. A primary concern
is the absence of human judgment, which can lead to issues with empathy and unreasoned awards. Al
algorithms also carry the risk of embedded biases, potentially perpetuating inequalities if trained on
discriminatory historical datasets. The inherent opacity of Al decision-making processes, often referred to
as the “black box problem,” raises concerns about transparency and the ability to understand the rationale
behind Al-generated decisions. Accountability is another critical dilemma: it remains unclear who bears
responsibility for erroneous Al judgments—the algorithm’s creator, the data provider, or the machine itself.
Furthermore, data privacy risks are amplified due to Al systems’ reliance on vast datasets, which often
include sensitive information.

Existing legal frameworks, such as the New York Convention and the UNCITRAL Model Law, were not
designed to accommodate Al-generated awards, as they largely assume human arbitrators. This raises
fundamental questions about the legitimacy, procedural fairness, and enforceability of awards issued by non-
human entities courts may be hesitant to enforce such awards due to a lack of transparency, accountability,
and concerns about adherence to due process and the right to a fair hearing. The principles of impartiality
and independence, crucial for maintaining trust in arbitration, are also challenged by Al’s involvement.

The pursuit of efficiency and objectivity through Al must not compromise the integrity of the arbitral
process or the rights of the parties involved. The ethical deployment of Al in law necessitates strict scrutiny
of data sources, algorithmic transparency, and a dedication to removing embedded inequalities in the data.
Therefore, ongoing dialogue and collaboration among stakeholders are essential to navigate the complex
ethical, legal, and technical challenges posed by Al, and to ensure that its use in arbitration serves the best
interests of justice and the rule of law. This exploration into the transformative potential of Al in arbitration
proceedings underscores the necessity of addressing key ethical and legal considerations, highlighting the
path toward responsible innovation in international dispute resolution. It is essential to address the regulatory
gap concerning the integration of Al in arbitration, which can be achieved by establishing specialized rules
within institutions. It is through the development of comprehensive regulatory frameworks, promotion of
transparency, and dedication to ethical Al practices that the arbitration community can responsibly integrate
Al to enhance efficiency, fairness, and accessibility within the global legal landscape.

Keywords: Artificial intelligence in arbitration, Al-assisted dispute resolution, algorithmic decision-
making, ethical implications of Al in ADR, arbitrator impartiality and technology.
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Genel Haciz Yoluyla Takipte Yetkili Icra Dairesinin
Tespitine ve Yetki Itirazina Iliskin Tartismali
Meseleler

Dr. Ogr. Uyesi Cengiz Serhat KONURALP
Istanbul Universitesi Hukuk Fakiiltesi

Ozet

Icra ve Iflas Kanunu’nun (iiK) 50. maddesi konusunu para ve teminat alacaklarinin olusturdugu ilamsiz
icra takiplerinde yetki hususunu diizenlemektedir. S6z konusu hiikiim uyarinca Hukuk Muhakemeleri
Kanunu’nun (HMK) yetkiye iligkin hiikiimleri kiyas yoluyla ilamsiz icra takiplerinde de uygulanacaktir.
Buna gore ilamsiz icra takibinin bir tiirii olan genel haciz yoluyla takipte yetkili icra dairesi HMK’daki
yetki kurallarina gore belirlenecektir. Bununla birlikte HMK’da mahkemelerin yetkisine iliskin olarak kesin
yetki kurallari da yer aldigindan bu kesin yetki kurallarinin ilamsiz icra takipleri bakimindan uygulanip
uygulanmayacagi sorunu ortaya ¢ikacaktir. Kesin yetki kurallarinin ilamsiz icra takipleri bakimindan da
gegcerli oldugu kabul edildigi takdirde kesin yetki kuralia riayet edilip edilmedigi icra dairesince re’sen
g0z Oniine alimmalidir. Bu durumda icra dairesinin kesin yetki kurali1 géz ardi etmesi veya bu hususta
verecegi hatali bir karar sikdyete konu olacaktir. Bu hususta IIK’mn ilgili hiikiimleri ve kesin yetki
kurallarinin amacindan yola ¢ikilarak bir sonuca ulasilmalidir. Yine takibin baslatilacagi icra dairesinin
belirlenmesi igin yetki sdzlesmesi yapilabilecek olsa da sadece mahkemelerin yetkisi i¢in diizenlenmis bir
yetki sdzlesmesinin icra dairelerini yetkili hale getirip getirmeyecegi de tartigilan hususlardan biridir. Bu
konuya, icra dairelerinin ve mahkemelerin yiiriittiikleri faaliyet ve bu mercilerin dzellikleri dikkate almmak
suretiyle ¢oziim bulunmalidir.

[IK m.50/2 uyarinca yetki itiraz1 esas hakkindaki itirazla birlikte yapilacaktir. Buna gére genel haciz
yoluyla takipte, bor¢lu, 6deme emrinin tebliginden itibaren yedi giin i¢inde yetki itirazinda bulunmalidir.
Yetki itirazinin ne sekilde yapilacagina ve yetkisizlik karari verildigi takdirde hangi prosediiriin tatbik
edilecegine iligkin olarak 11K m.50’nin degerlendirilmesi gerekmektedir. Zira [IK m.50’de yer alan atfin
yetkili icra dairesini belirlemekle siirli olmadigi HMK’daki yetkiye iligkin tiim hiikiimleri kapsadigi
kabul edildigi takdirde yetki itiraz1 HMK m.19’a gore yapilacak ve yetkisizlik karar1 tizerine HMK m.20
tatbik edilecektir. Bu kabul kapsaminda yetki itirazt HMK m.19’a uygun olarak yapilmadig: takdirde icra
dairesinin yetki itirazinin yapilmamis sayilmasina karar verebilip veremeyecegi icra dairesinin yetkileri
gercevesinde ayrica incelenmelidir. Yine ddeme emrinin tebligi iizerine yedi giinliik siire icinde esasa
iliskin itirazin1 yapan borglunun, heniiz itiraz siiresi bitmediyse, kalan itiraz siiresi iginde yetki itirazinda
bulunabilip bulunamayacag tartigmali konulardan biri olarak yer almaktadir. Bu tartigmali hususa cevap
verilirken HMK hiikiimlerinin icra hukuku alaninda kiyasen uygulanmasinin siir1 ele alinmalidir. Yetki
itiraz1 lizerine alacaklinin itirazin hitkiimden disiiriilmesi i¢in bagvurabilecegi imkanlar, yetki itirazinin
ne sekilde incelenecegi, basvurulan merciin yetkisizlik karar1 vermesi tizerine HMK m.20’nin tatbikinde
yasanan problemlerin ayrica degerlendirilmesi gerekmektedir.

Bu ¢alismamizda genel haciz yoluyla takiplerde yetkili icra dairelerinin tespiti, HMK’daki kesin yetki
kurallarinin bu takiplerde gecerli olup olmadigi, yetki itirazinin ne sekilde yapilacagi, yetki itirazinin
usuliine uygun yapilip yapilmadiginin icra dairesince incelenip incelenmeyecegi, yetki itirazi iizerine
alacaklinin itiraz1 hiikiimden diisiirmek i¢in basvurabilecegi yollar, yetki itirazinin incelenmesi ve
yetkisizlik karari iizerine yapilacak islemler doktrinde ve uygulamada yer alan tartigmalar da g6z oniinde
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tutularak ele alinacaktir.

Anahtar Kelimeler: ilamsiz icra takibi, genel haciz yoluyla takip, yetki, yetkili icra dairesi, yetki itirazi.

Controversial Issues Regarding the Determination
of the Competent Enforcement Office and
Jurisdictional Objection in General Debt
Enforcement Proceeding

Abstract

The Article 50 of the Enforcement and Bankruptcy Code (EBC) regulates the issue of jurisdiction
in enforcement proceedings without judgement, the subject matter of which is money or collateral
receivables. According to the aforesaid regulation, the provisions of the Civil Procedure Code (CPC)
regarding jurisdiction will be also applied by analogy in enforcement proceedings without judgment.
Accordingly, the competent enforcement office for general debt enforcement proceeding, which is a type of
enforcement proceedings without judgement, will be determined in accordance with the jurisdiction rules
in the CPC. However, since the CPC also contains conclusive jurisdiction rules regarding the jurisdiction
of the courts, the question of whether these conclusive jurisdiction rules will be applied to enforcement
proceedings without judgment will arise. If it is accepted that the conclusive jurisdiction rules are also valid
for enforcement proceedings without judgment, the enforcement office should take into consideration ex
officio whether the conclusive jurisdiction rule has been complied with or not. In this case, the enforcement
office’s disregard of the conclusive jurisdiction rule or any erroneous decision it makes on this matter will
be subject to complaint. In this respect, a conclusion should be reached based on the relevant provisions of
the EBC and the purpose of the conclusive jurisdiction rules. Even though a jurisdiction agreement can be
made to determine the enforcement office where the enforcement proceeding will be commenced, it is also
a matter of debate whether a jurisdiction agreement drawn up solely for the jurisdiction of the courts will
authorize the enforcement offices. This issue should be resolved by taking into account the activities carried
out by enforcement offices and courts and the characteristics of these authorities.

In accordance with EBC Art.50/2, the jurisdictional objection will be made together with the substantive
objection. Accordingly, in the general debt enforcement proceeding, the debtor must claim jurisdictional
objection within seven days from the notification of the order of payment. EBC Art.50 should be evaluated
regarding how jurisdictional objection will be made and what procedure will be applied in case of a
decision of lack of jurisdiction. Because, if it is accepted that the reference in EBC Art.50 is not limited to
determining the competent enforcement office and covers all provisions regarding jurisdiction in the CPC,
the jurisdictional objection will be made in accordance with CPC Art.19 and CPC Art.20 will be applied
upon the decision of lack of jurisdiction. Within the scope of this acceptance, if the jurisdictional objection
is not made in accordance with CPC Art.19, whether the enforcement office can decide that the jurisdictional
objection is not made should be examined within the framework of the powers of the enforcement office.
Another controversial issue is whether the debtor, who has claimed substantive objection within seven days
of the notification of the order of payment, can raise jurisdictional objection within the remaining objection
period, if the objection period has not yet expired. While answering this controversial issue, the limits of
the application of the provisions of the CPC in the field of enforcement law should be discussed. The means
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that the creditor can apply to have the objection overturned upon the jurisdictional objection, how the
jurisdictional objection will be examined, and the problems encountered in the application of CPC Art.20
upon the appealed authority’s decision of lack of jurisdiction should be also evaluated.

In this study the determination of competent enforcement offices in general debt enforcement proceedings,
whether conclusive jurisdiction rules in CPC are valid in these proceedings, how to claim jurisdictional
objection, whether the enforcement office will examine whether the jurisdiction objection has been made in
accordance with the procedure, the means that the creditor can apply to overturn the jurisdictional objection,
the examination of the jurisdictional objection and the procedures to be followed upon the decision of lack
of jurisdiction will be discussed, taking into account the discussions in doctrine and practice.

Keywords: Enforcement proceeding without judgment, general debt enforcement proceeding, jurisdiction,
competent enforcement office, jurisdictional objection.
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Tahkimde Yapay Zeka Kullanimina
Yonelik Rehber ilkeler

Dr. Ogr. Uyesi Burgin YAZICI
Atatiirk Universitesi Hukuk Fakiiltesi

Ozet

Teknolojik gelismelerin bas dondiiriicii hiz1 ve etkisi hukuk mekanizmalarinin her alaninda etkisini
gostermektedir. Ozellikle yapay zekanm hizli gelisimi uyusmazhklarin ¢dziim siirecinde yeni ve etkili
firsatlar sunar. Hukukun, teknoloji ile kesistigi alanlarda yapay zeka ile calisan ya da yapay zeka iceren araglar
hizla yer almaktadir. Geride biraktigimiz son bir iki sene icerisinde Avrupa Birligi ve ¢esitli uluslararasi
ozerk kuruluslar basta olmak iizere bir¢ok kurum yapay zekanin adalet sistemlerinde kullanimina yoénelik
yasal mevzuatinin gergevesini olusturma ¢abasi igine girmistir. Yapay zeka alaninda lider bir konuma sahip
olmaya calisan Avrupa Birligi, 2021 yilinda Yapay Zeka Tiizligii olarak adlandiracagimiz bir tiiziik teklifi
ileri slirmiis, bu teklif Haziran 2023’te kabul edilerek ilk Yapay Zeka Kanunu (Artificial Intelligence Act)
olma unvanina erigmistir. Bir diger gelisme tahkim yargist alaninda yaganmaktadir. Uluslararasi tahkim
kuruluglar1 yapay zekanin tahkim yargisinda kullanimina yonelik standartlar belirleme ¢abasi i¢indedir.
Tahkim yargilamasinda yapay zeka sistemlerinin kullanimina yonelik standartlar1 belirlemeye calisan
¢esitli kilavuzlar yakin zamanda kamuoyuna duyurulmustur. Bu alanda ilk ¢alisma Silikon Vadisi Tahkim
ve Arabuluculuk Merkezi tarafindan tahkim yargisinda yapay zeka kullanimimnimn gergevesini ¢izmek
iizere rehber taslak hazirlayarak degerlendirmeye sunulmasi seklinde gergeklesmistir. Degerlendirmeler
neticesinde rehber kilavuz 30.04.2024 tarihinde kabul edilerek yayinlanmigtir. Daha sonra Birlesik
Hakemler Kurulu (Chartered Institute of Arbitrators- CIArb) tarafindan tahkim yargilamasinda yapay zeka
sistemlerinin kullanimina y6nelik bir rehber daha yaymlanmistir. CIARB’1n belirledigi rehber kilavuz ise
19 Mart 2025 tarihinde yaymlanmistir. Yayinlanan rehber ilkelerin ortak hususlara temas ettigi sdylenebilir.
Temelde her rehber tahkim yargisinda taraflarin yapay zeka kullanimina yonelik standartlari belirlemeye
calismaktadir. Bu kapsamda rehberler yargilamanin taraflarina, hakemlere ve yargilamayi etkileyebilecek
tctincii kisilere yonelik olarak; yapay zekd kullanimimi anlamalarini, gizliligi korumalarini, yapay zeka
kullanimina iligkin onam alinmasini, yapay zeka araglar1 kullanilirken 6zenli olunmasini ve nihai olarak
karar alma siireclerinde yetkinin yapay zekaya birakilamayacagini benimsemistir.

Uyusmazlik ¢6ziim siirecinde yapay zeka, insan giicliniin ¢ok daha 6tesinde kolaylik, hizlilik ve verimlilik
sunar. Yapay zekanin sundugu bu firsatlarin gesitli riskler tasidigi da bilinmektedir. Risk faktérlerinin
basinda etik kaygilar ve uydurma bilgiler yer alir. Rehber kilavuzlar ve Yapay Zeka Kanunu’nun tahkim
yargilamast 6zelinde sundugu fayda ve riskler ile yapay zekd kullanimmin ¢ergevesinin ele alinmasi
o6nemlidir. Bu ¢aligmada, Silikon Vadisi Tahkim ve Arabuluculuk Merkezi (Silicon Valley Arbitration
and Mediation Center- SVAMC) tarafindan yayinlanan tahkimde yapay zeka kullanimma iligkin rehber
kilavuz yonetmeligi ve Birlesik Hakemler Kurulu (Chartered Institute of Arbitrators- CIArb) tarafindan
yayinlanan tahkimde yapay zeka kullanimina iliskin kilavuz kapsaminda degerlendirmeler yapilmistir.
Ayrica bu kilavuzlarla birlikte yakin bir zamanda yiirlirlige giren Avrupa Yapay Zeka Kanunu’nun
yargilama hukukuna yonelik hiikiimleri de dikkate alinmistir. Nihai olarak yapay zekanin tahkim yargisina
yonelik etkilerini degerlendirirken, faydalara odaklanmakla kalmay1p siiregte yasanacak risklerin gz ard
edilmemesi gerekir.

Anahtar Kelimeler: Tahkim, Avrupa Yapay Zekd Kanunu, Silikon Vadisi Tahkim ve Arabuluculuk
Merkezi, Birlesik Hakem Kurulu, yapay zeka.
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Guidelines for the Use of Artificial
Intelligence in Arbitration

Abstract

The rapid pace and influence of advances in technology are affecting every aspect of the judicial system.
The swift advancement of artificial intelligence offers novel and efficient prospects in the dispute resolution
process. Instruments that utilise or integrate artificial intelligence are swiftly establishing their relevance in
domains where law converges with technology. Over the past year or two, several organisations, including
the European Union and different international autonomous organisations, have initiated attempts to
establish a legal framework for the application of artificial intelligence in judicial systems. The European
Union, aiming to establish itself as a leader in artificial intelligence, presented a legislation in 2021 known
as the Artificial Intelligence legislation, which was enacted in June 2023, thereby becoming the inaugural
Artificial Intelligence Act. A further advancement is taking place in the field of arbitration. International
arbitration bodies are endeavouring to develop norms for the use of artificial intelligence in arbitration.
Recent recommendations have been published to create norms for the use of artificial intelligence
systems in arbitration procedures. The initial endeavour in this field was conducted by the Silicon Valley
Arbitration and Mediation Centre, which developed a preliminary guide to delineate the application of
artificial intelligence in arbitration and presented it for assessment. Subsequent to the assessments, the
guide received approval and was published on 30 April 2024. Subsequently, the Chartered Institute of
Arbitrators (CIArb) released an additional handbook about the application of artificial intelligence systems
in arbitration processes. The advice issued by CIArb was released on 19 March 2025. It can be said that the
published guidelines touch upon common issues. Each guideline establishes standards for the application of
artificial intelligence by the parties involved in arbitration proceedings. The guidelines have been adopted
by the involved parties, arbitrators, and third parties to facilitate an understanding of artificial intelligence
usage, ensure confidentiality, secure consent for its application, exercise caution in employing Al tools, and
acknowledge that decision-making authority cannot be delegated to artificial intelligence.

In the dispute resolution process, artificial intelligence provides ease, speed, and efficiency that surpass
human skills. The potential advantages of artificial intelligence include several risks. The primary
risk elements are ethical issues and misinformation. It is essential to investigate the advantages and
disadvantages of artificial intelligence in arbitration processes, as delineated in the guidelines and artificial
intelligence legislation, along with the framework for its use. This study evaluated the guidelines issued by
the Silicon Valley Arbitration and Mediation Centre (SVAMC) and the Chartered Institute of Arbitrators
(CIArb) regarding the application of artificial intelligence in arbitration. Furthermore, the stipulations of the
recently approved European Artificial Intelligence Act concerning procedural law have been considered. It
is essential to assess the influence of artificial intelligence on arbitration processes, emphasising both the
advantages and the associated hazards.

Keywords: Arbitration, European Artificial Intelligence Act, Silicon Valley Arbitration and Mediation
Centre, Chartered Institute of Arbitrators, artificial intelligence.
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Hukuk Muhakemeleri Kanunu’nda Yer Alan Hukuka
Aykir1 Delil Yasagi Esnetilebilir mi? Karsilastirmali
Hukuk Perspektifinden Bir Degerlendirme

Biisra Abide TIRYAKI CAVUSOGLU
Galatasaray Universitesi Sosyal Bilimler Enstitiisii Doktora Ogrencisi

Ozet

Tiirk hukukunda siklikla “zehirli agacin meyveleri” olarak nitelendirilen hukuka aykirt deliller, medeni
yargilama hukuku bakimindan Hukuk Muhakemeleri Kanunu m. 189/2 hiikmiinde acik bir sekilde
diizenlenmigtir. S6z konusu hiikiimde hukuka aykir1 olarak elde edilmis delillerin, mahkeme tarafindan
bir vakianin ispatinda dikkate alimamayacagi belirtilerek hukuka aykir1 delillerin yargilamada kullanilmasi
bakimindan mutlak bir yasak hedeflenmistir. Her ne kadar s6z konusu hiikiim mutlak bir yasagi hedeflese de
doktrinde hukuka aykir1 yontemlerle elde edilen delillerin hitkme esas alinmas1 hususunda mutlak bir yasagin
mevcudiyeti ¢esitli gerekgelerle elestirilmekte ve bu nedenle hukuka aykirt delil yasaginin mutlak oldugu
konusunda bir goriis birligi bulunmamaktadir. Buna paralel olarak Yargitay’in da birtakim kararlarinda
maddi hukuktaki hukuka uygunluk sebeplerini genis yorumlayarak hukuka aykiri delillere iligkin olan
mevcut yasagl agmaya calistigi goriilmektedir. Tiim bu hususlar, medeni yargilama hukukumuzdaki
hukuka aykir1 delil konusundaki mutlak yasagin isabeti noktasinda soru isaretleri dogurmakta ve hukuka
aykir1 delillerin yargilamalarda kullanilmasina iliskin gesitli sorulari akla getirmektedir: Hukuka aykiri
olarak elde edilen deliller hicbir surette hilkme esas alinmadiginda yargilamada adaletin tesisi miimkiin
olabilecek midir? Yargilamada maddi ger¢ege ulasma ve adil karar verme amaglarinin g6z ardi edilmesi ve
bdylelikle hatali karar verilmesi sonucunu dogursa dahi elde edilen delil hukuka aykir1 oldugu gerekgesiyle
yargilama diginda mi1 birakilmalidir? Yoksa belli dl¢iitler konularak yasagin esnetilmesi miimkiin miidiir?
Bu sorulara saglikli bir sekilde cevap verilebilmesi i¢in hukuka aykirt delil noktasinda karsilagtirmalt hukuk
uygulamalarmin dikkate alinmasi elzemdir. Bu nedenle ¢alismamizda medeni yargilama hukukumuzdaki
hukuka aykiri delil yasagna iliskin diizenleme, karsilastirmali hukuktaki mevcut diizenlemeler ve
mahkeme igtihatlar1 perspektifinde ele alinarak yasaga iliskin olarak olmasi gereken hukuk bakimindan bir
degerlendirme yapilmaya ¢aligilacaktir. Bu kapsamda hukuk sistemlerimiz arasindaki benzerlik nedeniyle
oncelikle Kita Avrupast hukuk sisteminin uygulandigi Alman ve Isvicre medeni yargilama hukuklarmdaki
durum ele alinacak, ardindan ise Anglo-Amerikan hukuk sisteminin uygulandig: tilkelerdeki durum
hakkinda fikir sahibi olunabilmesi amaciyla Ingiliz hukukunda hukuka aykiri delillere ne sekilde
yaklagildig1 hususu incelenecektir. Bunun yam sira Avrupa Insan Haklar1 Mahkemesi’nin hukuka aykirt
delillerin yargilamalarda kullanilmasina iliskin yaklasimma deginilecek ve son olarak amaci itibariyle
onem arz ettigini diisiindiigiimiiz ELI/UNIDROIT Avrupa Model Medeni Yargilama Kurallari’'nda hukuka
aykari delillere iliskin yer alan hiikiim ele alinacaktir.

Anahtar Kelimeler: Medeni yargilama hukuku, delil, ispat hakki, ispat hakkinin sinirlandirilmasi, hukuka
aykari delil.
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Can the Prohibition of Illegally Obtained Evidence in
Turkish Code of Civil Procedure Be Mitigated? An

Evaluation from a Comparative Law Perspective

Abstract

Illegally obtained evidence, commonly referred to in Turkish law as the “fruit of the poisonous tree”, is
explicitly regulated under Article 189/2 of the Turkish Code of Civil Procedure. The provision aims at an
absolute prohibition on the use of illegally obtained evidence in proceedings by stating that illegally obtained
evidence shall not be considered by the court for the purpose of proving a fact. Although the provision seeks
to establish an absolute prohibition, various scholars have criticized this position on using illegally obtained
evidence for a range of reasons, and thus, the doctrine reflects no consensus on whether the prohibition
on illegally obtained evidence is absolute. In parallel, case law indicates that the Turkish Supreme Court
has attempted to circumvent the existing prohibition by broadly interpreting the grounds for justification
in substantive law in some of its decisions. These points raise concerns about the appropriateness of an
absolute prohibition on illegally obtained evidence in our civil procedure law and prompt several questions
regarding its admissibility in proceedings: Is it possible to ensure the administration of justice if illegally
obtained evidence is entirely excluded from the decision-making process? Should evidence be excluded
solely because it was illegally obtained, even if this exclusion undermines the goals of uncovering the
truth and delivering a fair decision, potentially resulting in an incorrect decision? Or could the provision
be limited by establishing certain criteria? To answer these questions properly, it is essential to consider
comparative legal practices concerning illegally obtained evidence. Therefore, this study aims to evaluate
the provision on the prohibition of illegally obtained evidence under our civil procedure law by examining
relevant provisions and judicial practices in comparative law, and to assess possible reforms. In this context,
given the similarities between our legal systems, the study will first examine the approaches taken in two
civil law jurisdictions, German and Swiss civil procedure law. This will be followed by an analysis of how
English civil procedure law approaches illegally obtained evidence, in order to better understand practices
within common law systems. Afterwards, the approach of the European Court of Human Rights regarding
the use of illegally obtained evidence in proceedings will be discussed. Finally, the study will review the
relevant provision in the ELI/UNIDROIT Model European Rules of Civil Procedure, an important set of
rules considering its intended purpose.

Keywords: Evidence, civil procedure law, right to prove, restriction of the right to prove, illegally obtained
evidence.
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Yapay Zeka, Otonom Sistemler ve Hukuki
Sorumluluk: Yeni Bir Kisilik Tanimi Miimkiin mii?

Ars. Gor. Hasret AK CELIK
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Yapay zeka ve otonom sistemlerin toplumsal yasamdaki rolii giderek artarken, bu teknolojilerin hukuki
statiisii halen tartismali bir alan olarak onemini korumaktadir. Insan benzeri karar mekanizmalari
sergileyebilen, ¢evresel verilerden bagimsiz sekilde sonug iiretebilen ve dngdriilemez islem yetenegine
sahip otonom sistemler, klasik hukuk diizenlerinde gegerli olan 6zne—nesne ayrimini zorlamakta ve kisilik
teorilerinin yeniden degerlendirilmesini gerekli kilmaktadir. Bu baglamda, ulusal ve uluslararasi diizeyde
“hukuki kisilik” tartismalar1 6nem kazanmis; 6zellikle Avrupa Parlamentosu’nun 2017 tarihli raporunda
dile getirilen otonom sistemlere sinirlt bir “elektronik kisilik” taninmasi 6nerisi, hukuk doktrininde genis
yanki uyandirmustir.

Tebligimizde oncelikle kisilik kavraminin tarihsel gelisimi ve modern hukukta tiizel kisilik kurumunun
islevi incelenmektedir. Klasik yaklasimlara gore kisilik, hak ve borg ehliyetiyle siki sikiya baglantilidir.
Ancak otonom sistemlerin sebep oldugu zararlarin tazmini, sdzlesme iliskilerinde taraf olabilme ihtimali
ve Ongoriilemeyen davraniglarin sorumluluk rejimine etkisi, kisilik kavraminmn simirlarmin yeniden
yorumlanmasini gerekli kilmaktadir. Bu durum, yalnizca medeni hukuk baglaminda degil, ayn: zamanda
sorumluluk hukuku ve iiriin sorumlulugu alanlarinda da yeni degerlendirmeler yapilmasini zorunlu hale
getirmektedir.

Ozellikle iiriin sorumlulugu ve iiretici yiikiimliiliigii cergevesinde, yapay zeka sistemlerinin kendi kendine
O0grenen ve Ongoriilemeyen davraniglari mevcut diizenlemeler i¢in 6nemli bir smav olusturmaktadir.
Geleneksel sorumluluk rejimleri, iiretici, kullanici veya iglincii kisiler arasinda sorumlulugun paylastirilmasi
esasina dayanirken; otonom sistemlerin “bagimsiz karar” niteligi, klasik kusur sorumlulugu anlayisini
tartismaya agmaktadir. Bu nedenle, yapay zekaya iliskin diizenlemelerin yalnizca teknik standartlarla
sinirlt kalmamasi; sorumluluk hukukunun temel ilkeleriyle uyumlu, ayni zamanda 6ngériilebilirligi artiran
normatif ¢dziimler sunmasi gerekmektedir.

Avrupa Birligi’nin 2024 yilinda kabul ettigi Yapay Zeka Yasasi (Al Act) bu alandaki en giincel 6rnegi
olusturmaktadir. Risk temelli yaklagimi benimseyen bu diizenleme, yliksek riskli yapay zeka uygulamalarina
yonelik siki denetim ve seffaflik yiikiimliilikleri ongérmektedir. Tiirk hukuku agisindan ise mevcut Borglar
Hukuku ve {iriin sorumlulugu hiikiimlerinin, otonom sistemlerin 6ngdriilemeyen isleyis bigimlerine karsi
yeterliligi tartismalidir. Bu nedenle, Tirk hukukunun AB diizenlemelerinden esinlenerek daha agik,
ongoriilebilir ve teknolojiye uyumlu bir ¢ergeve gelistirmesi dnem arz etmektedir.

Sonug olarak, otonom sistemlere sinirli bir hukuki kisilik taninmasi, mevecut sorumluluk rejiminde ortaya
¢ikan bosluklarin giderilmesi bakimindan dikkate deger bir segenektir. Ancak bu kisiligin kapsami, sinirlari
ve etik boyutlart titizlikle belirlenmeli; diizenlemeler yalnizca ekonomik fayda degil, ayn1 zamanda insan
onuru, veri giivenligi ve toplumsal adalet ilkeleri gozetilerek yapilmalidir. Bu bildiri, yapay zeka ve otonom
sistemlere iliskin hukuki diizenlemelerin gelecegine 151k tutacak teorik ve normatif bir tartisma zemini
sunmay1 amaglamaktadir.

Anahtar Kelimeler: Yapay zeka, otonom sistemler, hukuki kisilik, sorumluluk hukuku, tiriin sorumlulugu.
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Artificial Intelligence, Autonomy, and Liability:
Is a New Concept of Personality Possible?

Abstract

The role of artificial intelligence (Al) and autonomous systems in social life is steadily increasing, while
their legal status remains a controversial area of law. Autonomous systems that are capable of exhibiting
human-like decision-making, producing outcomes independently of environmental data, and demonstrating
unpredictable behaviors challenge the traditional subject—object dichotomy in legal systems and necessitate
a reconsideration of personality theories. In this context, debates on “legal personality” have gained
prominence both at national and international levels. In particular, the European Parliament’s 2017 report,
which proposed granting autonomous systems a limited form of “electronic personality,” sparked significant
academic and legal discussions.

This study first examines the historical development of the concept of personality and the role of legal
entities in modern law. In classical approaches, personality is strictly linked to the capacity to hold rights
and obligations. However, the compensation of damages caused by autonomous systems, their potential
capacity to enter contractual relations, and the impact of their unpredictable behaviors on liability regimes
necessitate a re-examination of the boundaries of personality. This issue calls for new assessments not only
in civil law but also in the domains of liability law and product liability.

Within the framework of product liability and producer obligations, self-learning and unpredictable
behaviors of Al systems present a significant challenge to existing regulations. Traditional liability regimes
rely on the allocation of responsibility among producers, users, or third parties. Yet, the “independent
decision-making” capacity of autonomous systems raises doubts about the adequacy of classical fault-
based liability doctrines. Therefore, regulations concerning Al should not be limited to technical standards
but should also offer normative solutions consistent with the core principles of liability law while enhancing
legal foreseeability.

The Artificial Intelligence Act (Al Act) adopted by the European Union in 2024 constitutes the most
recent example in this field. By introducing a risk-based approach, this regulation imposes strict oversight
and transparency obligations on high-risk Al applications. In the context of Turkish law, the sufficiency of
existing provisions in the Code of Obligations and product liability law remains questionable when faced
with the unforeseeable functioning of autonomous systems. Accordingly, it is crucial for Turkish law to
develop a clearer, more predictable, and technologically adaptive framework, drawing inspiration from the
EU’s regulatory approach.

In conclusion, granting autonomous systems a limited legal personality appears to be a viable option
for addressing the gaps that currently exist in liability regimes. However, the scope, limits, and ethical
dimensions of such recognition must be carefully defined. Legal frameworks should be designed not only
to maximize economic efficiency but also to safeguard human dignity, data security, and social justice.
This paper aims to provide a theoretical and normative basis for future legal regulations concerning Al and
autonomous systems.

Keywords: Artificial intelligence, autonomous systems, legal personality, liability law, product liability.
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Kurumsal Siirdiiriilebilirlik Durum Tespiti (CSDDD)
Direktifi Uyarinca Sirketlerin Hukuki Sorumlulugu:
Sorumluluk Hukuku ve Milletleraras1 Ozel Hukuk
Baglaminda Bir Degerlendirme

Dr. Ogr. Uyesi Deniz ERGENE / Dr. Ogr. Uyesi D. Derya GUVENIR
zmir Demokrasi Universitesi Hukuk Fakiiltesi / izmir Demokrasi Universitesi Hukuk Fakiiltesi

Ozet

Insan haklarinin ve gevrenin korunmasi, pozitif hukuki paradigmada, devletlerin kisilere kars iistlendikleri
yiikiimliiliiklerdir. Bununla birlikte, son yillarda, 6zel kisilerin, bilhassa ¢ok uluslu sirketlerin, insan haklari
ve ¢evre ihlallerine sebebiyet vermesi, 6zel sirketlerin bu ihlaller sebebiyle hukuken sorumlu tutulmasi
gerekliliginin ¢okea tartisilmasina sebebiyet vermistir. AB yasa koyuculari, bu tartismalara bir yoniiyle
cevap veren Kurumsal Sirdiiriilebilirlik Durum Tespiti Direktifi (CSDDD) ile belirli nitelikleri haiz
(e.g. net cirosu 450 milyon avroyu asan) ana sirketlerin, bu sirketlerin istiraklerinin ve bu sirketlerin ig
modellerinde tedarik zincirinde yer alan sair kisilerin (bilhassa AB disinda faaliyet gosteren ham madde
ve ara mali tedarikgilerinin) sebebiyet verdikleri insan haklar1 veya g¢evre ihlallerinden 6tiirli dogrudan
dogruya “ana sirketlerin” hukuken sorumlu tutulmalarini 6ngdren bir diizenleme ongdrmistiir. Direktif,
AB tek pazarinda faaliyet gosteren biiyiik ticari aktorlerin, AB disindaki is ortaklari vesilesi ile, AB
disinda insan haklar1 veya cevre ihlaline sebebiyet vermelerinin 6niinii almayi, bu yolla insan haklarina
ve ¢evreye duyarli siirdiiriilebilir is modelleri insa edilmesini tesvik etmeyi hedefler. Bu hedef, niteligi
geregi, Direktifin AB disinda meydana gelen insan haklar1 veya ¢evre ihlallerine uygulanmasini gerektirir
ve dolayistyla sinir asan hukuki iliskilere dair bir degerlendirmeyi gerekli kilar. Nitekim bu sebeple tebligde
s6z konusu hukuki sorumlulugun maddi hukuka dair kosullari ile milletlerarasi 6zel hukuka dair dogurdugu
meseleleri inceleyecegiz.

Bu cercevede, 6ncelikle bir yaptirim mekanizmasi olarak Direktifin 29. maddesinde 6ngoriilen ve diizenleme
kapsamindaki sirketlerin bizzat kendilerinin, istiraklerinin ve tedarik zincirindeki diger is ortaklarmin
faaliyetlerinin insan haklarina ve g¢evreye yonelik olumsuz etkilerinin tespiti ve takibi, olasi etkilerin
onlenmesi, mevcut olanlarin ise ortadan kaldirilmasina yonelik durum tespiti ve 6zen yiikiimliiliiklerini
yerine getirmemeleri sebebiyle giindeme gelen hukuki sorumlulugun muhataplari, hukuki niteligi, sartlart
ile zamanagimy, ispat yiiki, delillere erisim ve toplu dava mekanizmalar1 konularini ele alacagiz.

Ayrica, Direktifin tesis ettigi hukuki sorumluluk rejiminin milletlerarast 6zel hukuka iliskin olarak
dogurdugu iki temel mesele tizerinde duracagiz: Birincisi, Direktifin normatif amacini gergeklestirmesine
engel olusturabilecek sekilde AB iiyesi devletlerde yetkili mahkemenin tayinindeki giigliikler; ikincisi ise,
Direktif dogrultusunda yiiriirliige sokulacak iiye devlet milli hukuk rejimlerinin dogrudan uygulanabilir
kural niteliginde olmasit zorunlulugunun, Direktifin normatif amacini gergeklestirmede yetersiz
kalabilecegine dair tespitlerdir.

Nihayet, ¢alismamizda gerek sorumluluk hukukuna gerek milletlerarasi 6zel hukuka dair yaptigimiz
degerlendirmelerde yalnizca giiniimiizde yiiriirliikte bulunan CSDDD’yi degil, bu Direktifte sadelestirme
ve yeknesaklik saglama iddiasi tasiyan; ancak bu iddianin ¢ok tesine gecebilecek sonuglar dogurabilecek
nitelikte degisiklikler iceren torba diizenlemeyi (omnibusu) de dikkate alacagiz.

Anahtar Kelimeler: Cok uluslu sirket, tedarik zinciri, insan haklari, ¢evre, yetkili mahkeme.
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Corporate Legal Liability under the Corporate
Sustainability Due Diligence Directive (CSDDD):
An Analysis within the Frameworks of Civil
Liability and Private International Law

Abstract

The protection of human rights and the environment in the positive legal paradigm constitutes obligations that
states undertake towards individuals. However, in recent years, the fact that private individuals, especially
multinational companies, have caused human rights and environmental violations has led to much debate
on the necessity of holding private companies legally responsible for these violations. EU legislators have
responded to these debates in certain respects with the Corporate Sustainability Due Diligence Directive
(CSDDD), introducing a regulation that provides for the direct legal liability of qualifying companies
(those with a net turnover exceeding €450 million), for human rights or environmental violations caused
by them or by their affiliated entities and other persons involved in their business models through the
supply chain (particularly suppliers of raw materials and intermediate goods operating outside the EU).
The Directive aims to prevent major business actors operating in the EU single market from causing human
rights or environmental violations outside the EU through their business partners, thereby promoting the
development of sustainable business models that are sensitive to human rights and the environment. This
objective, by its very nature, requires the Directive to apply to human rights or environmental violations
occurring outside the EU and thus necessitates an assessment of cross-border legal relationships. For this
reason, this paper will examine the substantive legal conditions of the legal liability in question and the
issues it raises in relation to private international law.

Within this framework, we will begin by examining the civil liability mechanism established under Article
29 of the Directive, with a particular focus on the legal responsibility that may arise from the failure of
companies within the scope of the Directive to fulfil their due diligence obligations. These obligations
concern the identification, prevention, and mitigation of actual or potential adverse impacts on human rights
and the environment caused by the activities of the companies themselves, their subsidiaries, and other
business partners within their chain of activities. The analysis will cover the potential duty-bearers of such
liability, its legal character, the conditions under which liability may be incurred, limitation periods, burden
of proof, access to evidence, and mechanisms for collective redress.

Furthermore, we will consider two core issues that the civil liability regime established by the Directive
raises in the context of private international law. The first concerns the difficulties in determining the
competent court within EU Member States in a manner that may undermine the normative objective of
the Directive. The second concerns whether the requirement that Member States’ national legal regimes
enacted in line with the Directive qualify as rules of overriding mandatory application may nevertheless be
insufficient to achieve the Directive’s normative objective.

Finally, in our analysis of both civil liability and private international law aspects, we will take into
account not only the currently applicable CSDDD but also the omnibus proposal, which—while ostensibly
aiming to simplify and harmonize the Directive—introduces amendments that may produce far-reaching
consequences beyond this stated aim.

Keywords: Multinational company, supply chain, human rights, environment, competent court.
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Dijital Cagda Vatandaslik Kavraminin Dontistimii:
Estonya e-Residency Ornegi

Dr. Ogr. Uyesi Esra YILDIZ USTUN
Atatiirk Universitesi Hukuk Fakiiltesi

Ozet

Dijitallesme, ¢agimizin en etkili doniisiim dinamiklerinden biri haline gelmis ve toplumsal hayatin pek
¢ok alaninda oldugu gibi hukuki yapilarda da koklii degisimlere yol agmistir. Ozellikle son yillarda hiz
kazanan dijital teknolojiler, devlet-birey iliskisini yeniden sekillendirmekte; vatandaslik gibi geleneksel
ve yerlesik bir kavrami dahi tartismaya agmaktadir. Vatandaslik, klasik anlamda bireyin bir devlete karsi
tasidig1 hukuki ve siyasal baglari ifade eder. Bu bag, ayni zamanda bireyin devletle olan hak ve yikiimlilik
iliskisini de belirler. Ancak kiiresellesmenin etkisiyle birlikte vatandaslik kavrami giderek daha esnek hale
gelmis ve yerlesik cografi sinirlarin 6tesine taginmaya baslamistir.

Bu dontisiimiin en dikkat g¢ekici orneklerinden biri, Estonya tarafindan 2014 yilinda hayata gegirilen
e-Residency uygulamasidir. S6z konusu uygulama, bireylere Estonya vatandasi olmaksizin, dijital ortamda
tilkenin hizmetlerine erisim hakk: tanimaktadir. E-Residency sahibi kisiler, Estonya’da sirket kurabilmekte,
dijital imza kullanarak resmi islemler gerceklestirebilmekte ve vergi miikellefi olabilmektedir. Ancak
bu dijital kimlik, ne vatandaslik ne de fiziksel ikamet hakk: saglamaktadir. Dolayisiyla birey, Estonya
topraklarinda fiilen bulunmaksizin, yalmzca dijital varligr {izerinden devletle hukuki bir iliski
kurabilmektedir.

Estonya’nin bu stratejisi, dijital altyapisini kiiresel bir platforma doniistiirme ve sinirlari asan bir ekonomik
cazibe merkezi yaratma hedefiyle dogrudan baglantilidir. Kiigiik bir niifusa sahip olan iilke, bu yolla hem
yabanci girisimciligi desteklemeyi hem de dijital ekonomide oncii bir rol listlenmeyi amaglamaktadir.
Ancak uluslararast hukuk agisindan bakildiginda, e-Residency uygulamasinin klasik vatandaslik statiistiyle
birebir ortiismedigi; daha ¢ok dijital kimlik temelli yeni bir statii olugturdugu goriilmektedir. Bu statiiniin
de tam olarak karsiligi bulunmadig icin kisilerle Estonya devleti arasinda uyusmazlik ¢iktiginda nasil
¢ozlimlenecegine iliskin kafa karigikligi olusturmaktadir. Buna ragmen de birgok kisi Estonya’ya bu
uygulamaya sahip olabilmek i¢in bagvuru yapmustir.

Bu caligmada, oncelikle vatandaslik kavrami teorik bir ¢ercevede ele alinacak; ardindan Estonya’nin
e-Residency uygulamasi analiz edilecektir. E-Residency ile vatandaglik arasindaki temel farklar ve
benzerlikler tartisilacak; nihayetinde dijitallesmenin vatandaslik statiisiinii nasil yeniden sekillendirdigine
iliskin degerlendirmelere yer verilecektir.

Anahtar Kelimeler: Estonya, e-Residency, vatandaslik, dijitallesme ve dijital kimlik.
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The Transformation of Citizenship in the Digital
Age: The Example of Estonia’s e-Residency

Abstract

Digitalisation has emerged as one of the most powerful transformative forces of our time, bringing about
fundamental changes not only in social life but also in legal structures. In recent years, the rapid advancement
of digital technologies has begun to reshape the relationship between the state and the individual, even
challenging traditional and long-established concepts such as citizenship. In its classical sense, citizenship
refers to the legal and political bond between an individual and a state. This bond defines the individual’s
rights and responsibilities vis-a-vis the state. However, under the influence of globalisation, the concept of
citizenship has become increasingly flexible and is now beginning to transcend conventional geographical
boundaries.

One of the most prominent examples of this transformation is Estonia’s e-Residency programme, launched
in 2014. This initiative allows individuals to access various public and commercial services offered by
the Estonian state entirely through digital means, without acquiring Estonian citizenship. Holders of
e-Residency can establish and manage companies in Estonia, perform official transactions using a state-
issued digital signature, and fulfil tax obligations. However, this form of digital identity does not confer
citizenship, physical residency, or the right to enter the country. As such, it enables individuals to form a
legal and economic relationship with the state solely through their digital presence, independent of their
physical location.

Estonia’s strategy is closely linked to its goal to transform its digital infrastructure into a globally
accessible platform and to establish itself as a cross-border economic hub. As a country with a relatively
small population, Estonia seeks to attract foreign entrepreneurship and position itself as a pioneer in the
global digital economy through this initiative. Nevertheless, from the standpoint of international law,
the e-Residency programme does not correspond directly to traditional notions of citizenship. Instead,
it introduces a novel legal status grounded in digital identity. The absence of a clear legal analogue for
this status creates uncertainties, particularly concerning the mechanisms through which potential disputes
between e-residents and the Estonian state would be addressed. Despite these ambiguities, the programme
has attracted significant interest, with a substantial number of individuals applying to obtain e-residency.

In this study, the concept of citizenship will first be examined within a theoretical framework; then,
Estonia’s e-Residency programme will be analysed. The fundamental differences and similarities between
e-Residency and citizenship will be discussed,; finally, assessments will be made regarding how digitalisation
has reshaped citizenship status.

Keywords: Estonia, e-Residency, citizenship, digitalisation and digital identity.
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Yapay Zekanin Iltica Prosediiriinde Kullanilmasinin
Hukuki A¢idan Degerlendirilmesi

Ars. Gor. Biisra OCAL
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Ozet

Yapay zeka, insan zihinsel yeteneklerinin bilgisayar sistemleri araciligiyla dijital ortamda modellenerek
taklit edilmesini saglayan bir teknolojidir. Bu dogrultuda yapay zeka; insanin diistinme, 6grenme, problem
¢dzme, karar verme, dil anlama ve motor becerileri gibi cesitli biligsel islevlerini yerine getirebilen, makine
sistemleridir. Giinlimiizde yapay zeka; saglik, finans, otomotiv, ekonomi, egitim, ticaret gibi birgok alanda
kullanilmaktadir. Bu kadar genis bir kullanim alanina sahip olan bir teknolojinin hukuk bakimindan da
kullanim alanlar1 ve etkileri bulunmaktadir. Giincel durum agisindan yapay zekanin kamu idaresi ve gog
yonetimi bakimindan farkli alanlarda farkli bigimlerde uygulama &rnekleri de mevcuttur. Baz: iilkeler daha
sistematik ve hizli ilerlemek i¢in yalnizca siniflandirma amaciyla kullanirken, bazi iilkeler risk analizi,
biyometrik veri isleme, sahte belge tespiti ve derecelendirme gibi farkli amaclarla da kullanmaktadir. Bu
baglamda Almanya, iltica prosediiriinde iltica talebinde bulunanlarin uygunlugunu degerlendirmek ve dil
ozelliklerine dayanarak geldikleri iilke veya bolgeyi belirlemek icin DIAS adl1 bir yazilim kullanmaktadir.

[ltica siireci son derece hassas, somut duruma ve bireylere 6zgii olup insan haklariyla yakindan iliskili bir
stiregtir. Bu nedenle siirecin nasil degerlendirildigi, hangi olgiitlerin dikkate alindigi, somut durumlarin
ayrintili olarak ele alinip alinmadig1 gibi hususlar énem arz etmektedir. Ozellikle uluslararasi anlagmalar ve
insan haklar1 agisindan, insan onurunun korunmasi ve giivenligin saglanmasi gerekmektedir. Zira yapay zeka
kullanilirken birgok veri islenir ve bu veriler farkli kaynaklardan elde edilen verilerle degerlendirilir. Yapay
zekanin kullandig: algoritmada etnik kdken ayrimi, irk¢ilik olusturan unsurlar ve dnyargilar séz konusu
olabilir. Bu sebeple basvuru talebinde bulunan kisi; etnik kdkeni, milliyeti veya dili nedeniyle ayrimciliga
ugrayabilir. Bu durumun varlig1, hukuki agidan Avrupa Insan Haklar1 S6zlesmesi’nin 6 ve 13. maddelerinde
giivence altina alinan adil yargilanma ve etkili bagvuru hakki ile 14. maddede yer alan ayrimeilik yasagimin
ihlali olarak degerlendirilebilir. Sonu¢ olarak yapay zekanin iltica prosediiriinde kullanilabilmesi igin
seffaflik, hesap verilebilirlik, algoritmik denetim ve insan miidahalesi dikkate alinarak, titiz bir analiz
yapilmasi gerekir. Aksi halde iltica siirecinin temel amacina uygun hareket edilmemis olur. Calismamiz
kapsaminda yapay zekanin iltica prosediiriinde uygulanmasi hususu; hukuki boyut, uluslararasi insan
haklar1 normlari ve somut uygulama érnekleri ekseninde degerlendirilecektir.

Anahtar Kelimeler: iltica hakki, yapay zek, hak, Avrupa Insan Haklar1 S6zlesmesi, ayrimcilik.
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Legal Evaluation of the Use of Artificial
Intelligence in Asylum Procedure

Abstract

Artificial intelligence is a technology that enables the modeling and imitation of human mental abilities
in a digital environment through computer systems. In this regard, artificial intelligence refers to machine
systems capable of performing various cognitive functions such as thinking, learning, problem-solving,
decision-making, language comprehension, and motor skills. Today, artificial intelligence is used in many
fields such as healthcare, finance, automotive, economics, education, and trade. A technology with such a
wide range of applications also has legal implications and effects. In terms of the current situation, there
are also examples of artificial intelligence being applied in different ways in different areas of public
administration and migration management. While some countries use it solely for classification purposes
to advance more systematically and quickly, others utilize it for various purposes such as risk analysis,
biometric data processing, detecting forged documents, and rating. In this context, Germany uses a software
called DIAS to assess the eligibility of asylum seekers and determine the country or region they came from
based on their language characteristics.

The asylum process is extremely sensitive, specific to each individual and situation, and closely related
to human rights. Therefore, issues such as how the process is evaluated, which criteria are taken into
account, and whether specific situations are examined in detail are of great importance. In particular, from
the perspective of international agreements and human rights, it is necessary to protect human dignity and
ensure security. This is because when artificial intelligence is used, a large amount of data is processed
and evaluated with data obtained from different sources. The algorithms used by artificial intelligence
may involve ethnic discrimination, elements of racism and prejudice. For this reason, the applicant may
be discriminated against on the basis of their ethnic origin, nationality or language. The existence of such
a situation may be considered a violation of the right to a fair trial and the right to an effective remedy
guaranteed by Articles 6 and 13 of the European Convention on Human Rights, as well as the prohibition
of discrimination set forth in Article 14. In conclusion, for artificial intelligence to be used in asylum
procedures, a thorough analysis must be conducted, taking into account transparency, accountability,
algorithmic oversight, and human intervention. Otherwise, the fundamental purpose of the asylum process
would not be fulfilled. Within the scope of our study, the application of artificial intelligence in the asylum
procedure will be evaluated in terms of its legal dimension, international human rights norms, and concrete
application examples.

Keywords: Asylum, artificial intelligence, right, European Convention on Human Rights, discrimination.
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Elektronik ve Dijital Delillerin Islam Hukuku
Acisindan Degerlendirilmesi

Dr. Ogr. Uyesi Recep BAGBANCI
Atatiirk Universitesi Hukuk Fakiiltesi

Ozet

Teknolojik gelismelerin toplumsal hayati derinden etkilemesiyle birlikte ceza muhakemesi siireclerinde de
yeni delil tiirleri ortaya ¢ikmis, dijital ve elektronik deliller adli siire¢lerin vazgeg¢ilmez unsurlarindan biri
héline gelmistir. Bu gelismeler, Islam ceza muhakemesi hukuku agisindan da yeniden degerlendirilmesi
gereken hukuki ve ahlaki tartigmalar1 giindeme getirmistir. Bu caligmada, elektronik ve dijital delillerin
Islam hukuku agisindan delil degeri, kabul sartlari, klasik delil tiirleriyle iliskisi ve temel fikhi prensipler
1s1ginda nasil ele alinabilecegi kapsamli bigimde incelenmektedir.

islam hukukunda delil sistemi gogunlukla kesinlik, dogruluk ve adalet ilkeleri iizerine kuruludur. Ikrar,
sahitlik, yemin gibi delil tiirleri dogrudan bilgiye dayalidir ve siibjektif takdirden miimkiin oldugunca uzak
tutulmustur. Bu baglamda, maddi gergeklige ulagsma imkén1 saglayan elektronik delillerin -6rnegin ses ve
goriintii kayitlari, sosyal medya igerikleri veya dijital yazismalar- degistirilebilir ve manipiile edilebilir
yapilari nedeniyle delil degeri sorgulanmakta, ancak bu deger biitiiniiyle reddedilmemektedir.

Maslahat, orf, zaruret ve istihsan gibi klasik fikih yontemleri sayesinde dijital delillerin smirli kosullarda
kullanilabilirligi miimkiindiir. Bu baglamda, usule uygun elde edilen, teknik olarak dogrulugu ispatlanabilen
ve birey haklarina zarar vermeyen dijital delillerin, 6zellikle destekleyici ispat aract olarak kullanilabilecegi
yoniinde cagdas Islam hukukgular1 arasinda artan bir goriis birligi s6z konusudur. Ancak 6zel hayatin
gizliligi, iftira yasagi, zan ile hikkiim verme yasag: gibi temel ilkeler geregi dijital delillerin sinirsiz ve
mutlak kabulii s6z konusu olamamalidir.

Bu ¢alisma, Islam ceza muhakemesi sisteminin dijital cagin getirdigi yeni ispat vasitalarma nasil yaklagmas1
gerektigine dair teorik bir ¢ergeve sunmakta; geleneksel delil sistematigi ile teknolojik gerceklik arasinda
bir denge kurulmasinin miimkiin ve gerekli oldugunu ortaya koymaktadir.

Anahtar Kelimeler: islam Hukuku, dijital delil, elektronik delil, ispat vasitalari, ses ve goriintii kaydi.
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Evaluation of Electronic and Digital Evidence in
Islamic Law

Abstract

With technological developments profoundly affecting social life, new types of evidence have emerged
in criminal proceedings, and digital and electronic evidence has become an indispensable part of
judicial processes. These developments have brought to the fore legal and ethical debates that need to be
reevaluated from the perspective of Islamic criminal procedure law. This study comprehensively examines
the evidentiary value of electronic and digital evidence from the perspective of Islamic law, the conditions
for their acceptance, their relationship with classical types of evidence, and how they can be addressed in
light of fundamental figh principles.

The evidence system in Islamic law is largely based on the principles of certainty, accuracy, and justice.
Evidence types such as confession, testimony, oath, and proof are based on direct information and are
kept as far away from subjective judgment as possible. In this context, the evidential value of electronic
evidence -such as audio and video recordings, social media content, or digital correspondence- which
provides access to material reality, is questioned due to its alterable and manipulable nature, but this value
is not entirely rejected.

Thanks to classical figh methods such as maslahat, custom, necessity, and istihsan, the use of digital
evidence is possible under limited conditions. In this context, there is a growing consensus among
contemporary Islamic jurists that digital evidence obtained in accordance with procedure, whose technical
accuracy can be proven, and which does not harm individual rights, can be used as a supporting means
of proof. However, due to fundamental principles such as the privacy of private life, the prohibition of
defamation, and the prohibition of judging based on suspicion, the unrestricted and absolute acceptance of
digital evidence is not possible.

This study presents a theoretical framework for how the Islamic criminal justice system should approach the
new means of proof brought about by the digital age, demonstrating that it is both possible and necessary to
strike a balance between the traditional system of evidence and technological reality.

Keywords: Islamic Law, digital evidence, electronic evidence, means of proof, audio and video recording.
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Yapay Zekaya Yonelik Hukuki Diizenleme
Yaklasimlari: Japonya Ornegi Uzerinden Bir
Degerlendirme

Dr. Ogr. Uyesi Deniz Onur ARAS
[zmir Katip Celebi Universitesi Hukuk Fakiiltesi

Ozet

Glintimiizde yapay zekanin kullanilmadig ya da etkisinin hissedilmedigi bir sektdr neredeyse kalmamustir.
Bu teknolojiler, yalnizca kendilerine verilen gorevleri yerine getirmekle sinirli kalmamakta; ayni1 zamanda
karar verme siireclerine destek olmakta ve hatta dogrudan karar verici konumuna gelebilmektedir. Ozellikle
kamu ve 6zel sektorlerde, yapay zeka sistemlerinin karar alma mekanizmalarinda kullaniminin artmasiyla
birlikte, bu teknolojilerin giivenilirligi hem teknik hem de hukuki agidan yogun bigimde tartisiimaktadir.
S6z konusu tartigmalar, zaman igerisinde hukukun yapay zeka teknolojilerine karsi nasil bir yaklasim
benimsemesi gerektigi ve hukuk sistemlerinin bu teknolojiye nasil yaklasacagi hususlari etrafinda
sekillenmistir.

Yapay zekanin tiim iilkelerdeki yaygimn kullanimi, farkli hukuk sistemlerinin bu teknolojiyi diizenleme
bicimlerini ve diizenlemeye iliskin stratejik tercihlerini dnemli hale getirmektedir. Bu baglamda, hangi
iillkelerin yapay zekayi diizenledigi, bu diizenlemelerde hangi stratejilerin kullanildigi, nelerin dncelendigi
ve nasil bir yaklasima dayandig: temel sorular olarak dne ¢tkmaktadir.

Avrupa Birligi, yapay zekayi diizenleyen ilk uluslararasi aktor olmakla birlikte Avrupa Birligi Yapay
Zeka Yasast ile risk temelli bir yaklagim benimsemistir. Bu diizenleme, saglayici ve dagiticilar igin gesitli
yiikiimliiliikler ngérmekte, yapay zeka sistemlerini dort risk kategorisine ayirmaktadir. Ornegin kabul
edilemez risk tastyan yapay zeka uygulamalar1 tamamen yasaklanirken, diisiik riskli teknoloji saglayicilarina
herhangi bir yiikiimliilikk getirilmemektedir.

Avrupa Birligi’ nde, Birlik olarak gergeklestirilen diizenlemelerinin aksine, Amerika Birlesik Devletleri’nde
yapay zeka diizenlemeleri daha cok eyalet diizeyinde gelismektedir. Ornegin UTAH, 1 Mayis 2024
tarihinde yiirtirliige giren Yapay Zeka Politikas: Yasast ile liretken yapay zeka kullanan sirketlere agiklama
zorunlugu getirirken, Tennessee eyaletinde yiiriirliige giren ELVIS Yasasi, kisilerin seslerinin izinsiz
bi¢imde yapay zeka ile klonlanmasini yasaklamaktadir. Federal diizeyde ise, seffaflik ve riskli kullanimlarin
siirlandirilmast gibi ilkelere dayanan cesitli diizenlemeler giindeme gelmis ve bazi mevzuatta yapay
zekaya iliskin ¢esitli hiikkiimler getirilmistir.

Japonya, ozellikle 1900° 1i yillarin ortalarindan itibaren teknolojik gelismelerde biiyiik bir ivme
kazanmistir. Son yillarda ise 6zellikle yapay zeka ve robotik alanlarinda Japonya 6ncii iilkeler arasinda
yer almistir. Gelisimdeki bu hizlilikla ayn1 oranda meydana gelebilecek hukuki sorunlar ve hukuki altyap1
Japonya’ da da 6zellikle 2000’ li yillarda tartisilmaya baslanmis ve 28 Mayis 2025 tarihinde Yapay Zeka ile
Ilgili Teknolojilerin Arastirma, Gelistirme ve Kullanimimin Tesvik Edilmesine iliskin Kanun’ u yiiriirliige
sokarak yapay zekaya iligkin en yeni diizenleyici ¢ergeveyi sunan iilke olmustur. Japonya, bu diizenleme ile
yapay zeka konusunda yasaklayici ve kat1 kurallar yerine etik temelli, goniilliiliik esasina dayali ve esnek
bir strateji benimsemistir. Bu strateji inovasyonu tesvik edici boyutu ile 6n plana ¢ikmaktaysa da dnemli
bazi riskleri de barindirmaktadir. Bu ¢alismada, farkl: {ilkelerin diizenleyici yaklasimlar kargilagtirmali
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olarak degerlendirilecek ve Japonya’ nin yapay zeka yasasindaki diizenlemelerine iligkin potansiyel risk ve
faydalar1 tartisilacaktir.

Anahtar Kelimeler: Yapay zeka, seffaflik, risk kategorizasyonu, yapay zeka diizenleme stratejileri, kiiresel
yapay zeka politikalart.

Legal Regulatory Approaches to Artificial
Intelligence: An Evaluation Through the Example of
Japan

Abstract

Today, artificial intelligence is used in almost every sector and its impact is felt everywhere. These
technologies not only perform assigned tasks, but also support decision-making processes and can even
take on a direct decision-making role. As artificial intelligence systems become increasingly prevalent
in decision-making processes, particularly within the public and private sectors, their reliability is being
intensively debated from technical and legal perspectives. These debates have centred on how the law
should approach artificial intelligence technologies, and how legal systems should regulate them.

The widespread use of artificial intelligence in all countries means that the ways in which different legal
systems regulate this technology, and their strategic preferences regarding regulation, are important
considerations. In this context, the fundamental questions that arise are which countries regulate artificial
intelligence, what strategies are used in these regulations, what is prioritized, and what approach is taken.

The European Union was the first international actor to regulate artificial intelligence and has adopted a
risk-based approach with the European Union Artificial Intelligence Act. This legislation imposes various
obligations on providers and distributors, and classifies Al systems into four risk categories. For instance,
applications that pose unacceptable risks are banned outright, while low-risk technology providers are
exempt from any obligations.

Unlike EU regulations, which are implemented at Union level, artificial intelligence regulations in the
United States are primarily developed at state level. Utah’s Artificial Intelligence Policy Act, for instance,
which came into effect on 1 May 2024, requires companies using generative artificial intelligence to disclose
this fact, while Tennessee’s ELVIS Act prohibits the unauthorized cloning of individuals’ voices using
Artificial Intelligence. At the federal level, various regulations based on principles such as transparency and
limiting risky uses have been proposed, and some legislation has introduced provisions related to artificial
intelligence.

Also, Japan has introduced the most recent regulatory framework for artificial intelligence by enacting the
Act on the Promotion of Research, Development, and Use of Artificial Intelligence-Related Technologies
on 28 May 2025. With this legislation, Japan has adopted an ethical, voluntary and flexible approach to
artificial intelligence, rather than restrictive and strict rules. While this strategy is notable for its promotion of
innovation, it also carries significant risks. This study will compare and evaluate the regulatory approaches
of different countries, discussing the potential risks and benefits of Japan’s Artificial Intelligence law.

Keywords: Artificial intelligence, transparency, risk categorization, artificial intelligence regulation
strategies, global artificial intelligence policies.
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