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Ozet

internet lizerinden alici ve saticilari bir araya getirerek taraflar arasinda
mesafeli s6zlesmelerin kurulmasina aracilik eden elektronik ticaret platform-
larinin hukuki sorumlulugunun kapsami dardir. Neticede bir aracilik faaliyeti
gerceklestiren elektronik ticaret platformlari, alici ve satici arasindaki sozles-
menin bir tarafi olmamaktadir. Ustelik 6563 sayili Elektronik Ticaretin Diizen-
lenmesi Hakkinda Kanun m. 9 uyarinca “araci hizmet saglayicilar” hizmet
sunduklar elektronik ortami kullanan kisilerce saglanan icerikleri kontrol
etmek, icerige konu mal veya hizmetle ilgili hukuka aykir bir durumun s6z
konusu olup olmadigini arastirmakla yikimli bulunmamaktadir. Nitekim
6502 sayili Tuketicinin Korunmasi Hakkinda Kanun m. 48(5) hikminin de
araci elektronik ticaret platformlarinin kurulmasina aracilik ettikleri sdzlesme-
lerden dogacak sorumlulugunun kapsaminin genisletilmesi icin isletilmesi,
ozellikle alici ve satic taraflar ile imzalanan “hizmet kosullan” veya “Uyelik
sOzlesmesi” adi verilen hukuki metinler karsisinda mimkuin gérilmemektedir.
Bununla beraber, 6102 sayili Turk Ticaret Kanunu m. 18(2) uyarinca tacirin
ticaretine ait butilin faaliyetlerinde basiretli bir is adami gibi hareket etme
yukimlaliginin bir tacir durumundaki araci elektronik ticaret platformlarina
uygulanarak satici ile alici arasindaki sézlesmelerden dogan sorumlulugunun
kapsaminin genisletiimesi miimkiindiir. Bu ¢alismada basiretli bir is adami
gibi hareket etme yUkimliliginin araci hizmet saglayici durumundaki
elektronik ticaret platformlarinin satici ile alici arasindaki s6zlesmeye iliskin
sorumlulugu agisindan dogurdugu sonuglar degerlendiriimektedir. Boylece
elektronik ticaret platformlarinin alicilara karsi kendi ayipli hizmetlerinden
kaynakl sorumluluklarinin kapsami basiretli is adami ilkesi dairesinde agiklan-
maktadir. Calismanin uygulamada sik¢a yasanan ayip, temerriit ve sézlesmesel
haklarin kullanilmasi konusundaki alict magduriyetlerine dair hukuki belirli-
ligin olusturulmasina katki saglamasi dngorilmektedir.

Dr. Ogr. Uyesi, istanbul Kent Universitesi, can.pehlivanoglu@kent.edu.tr, ORCID: 0000-
0001-7326-1859.
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Anahtar Kelimeler: Elektronik Ticaret, Basiretli is Adami Gibi Davranma
Yikumliluga, Araci Hizmet Saglayici, Mesafeli Sézlesmeler, Aracinin Sorumlu-
lugu.

ELECTRONIC COMMERCE PLATFORMS’ LIABILITY TO BUYERS AND
THE OBLIGATION TO ACT AS A PRUDENT BUSINESSMAN

Abstract

The extent of civil liability of electronic commerce platforms that act as
an intermediary bringing buyers and sellers together on internet, appears to
be limited. By acting as an intermediary, electronic commerce platforms do
not become a party to the contract formed between the buyer and seller.
Furthermore, pursuant to 6563 numbered Law Article 9, “intermediary service
providers” do not have an obligation to control the content provided by
content providers through the intermediary’s electronic platform or to
investigate whether there is any illegality concerning the goods and services
provided therein. Likewise, 6502 numbered Law Article 48(5) may not be
effectuated to widen the scope of intermediary’s civil liability, especially due
to “Terms of Services” or “User Agreement” legal texts signed by the buyers
and sellers. However, trader’s obligation to act as a prudent businessman in
its commercial affairs, as articulated by 6102 numbered Law Article 18(2), may
be used to widen the scope of intermediary service provider liability. This
study evaluates the effects of the obligation to act as a prudent businessman
on electronic commerce platforms’ liability based on the distance contract
between the buyers and sellers. The extent of electronic commerce platforms’
liability to buyers pursuant to the platforms’ own failure to duly provide its
services is explained based on the prudent businessman principle. It is
envisioned that the study will contribute to the legal certainty needed to
resolve the problems regarding inconformity, defaults and exercise of
contractual rights by buyers.

Keywords: Electronic Commerce, Obligation to Act as a Prudent
Businessman, Intermediary Service Provider, Distance Contracts, Intermediary
Liability.



