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ONSOZ

22-24 Mayis 2025 tarihleri arasinda yiiz yiize ve ¢evrim i¢i olarak “Tiirk Hukukunda
Muhakeme Usulleri” konulu Hukukun Giincel Meseleleri Erzincan Sempozyumu’nun
ikincisi diizenlenmistir. Sempozyumda 11 oturumda 45 bildiri sunulmustur. Sunulan biitiin
bildiriler hakem incelemesinden ge¢mistir.

“Tirk Hukukunda Muhakeme Usulleri” baghgiyla gergeklestirdigimiz bu
sempozyum boyunca, yalnizca hukukun teorik yonlerini degil; ayni zamanda pratige
yansiyan, toplumsal hayata dogrudan dokunan meseleleri hakkinda fikir aligveriginde
bulunduk.

Sempozyumda emegi gegen tiim diizenleme kurulu iiyelerine, moderatorlerimize,
akademik ve idari personelimize, hakemlik ve oturum bagkanlig1 yapan degerli hocalarimiza,
bildirileriyle katki saglayan akademisyen ve uygulayicilara ve en 6nemlisi ilgiyle takip eden
siz degerli katilimcilara yiirekten tesekkiir ediyorum. Bundan sonra diizenleyecegimiz nice

cevrimici veya yiiz yiize bilimsel faaliyetlerde goriismek dilegiyle...

Diizenleme Kurulu Adina

Prof. Dr. Ayhan Doner

Erzincan, 11 Ekim 2025
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Elektronik Tebligatta Teblig Tarihine iliskin Sorunlar
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@ Prof. Dr. Siikrii YILDIZ**

OZET

Dogrudan tebligatin bir tiirii olan elektronik tebligatta araya kimse girmeksizin
muhatabin elektronik posta kutusuna tebligat evraki gonderilmektedir. Teb. K. m. 7/ a hikkmii
uyarinca, tebligata elverisli bir elektronik adres kullanilmasi suretiyle elektronik ortamda
tebligat yapilmast miimkiindiir. Bu anlamda elektronik tebligat, mevcut vasitalarin hukuk
diizeninde kalmaya devam etmesi kaydiyla, tebligat vasitalarina internetin eklenmesi olarak
tanimlanabilir.

Tebligat Kanunu m. 7/ a, f. 5 ve Elektronik Tebligat Yonetmeligi m. 9/ 6’a gore,
elektronik yolla tebligat, muhatabin elektronik adresine ulastig1 tarihi izleyen besinci giiniin
sonunda yapilmig sayilir. Bu diizenleme, muhatabin elektronik tebligat adresini her giin
kontrol edemeyecegi veya kendisi de agikca izin vermedik¢e onun yerine bagkasinin da bu
adrese erismesinin miimkiin olamayacagi diislincesiyle getirilmistir.

Mubhatabin kendisinin elektronik tebligati s6z konusu bes (5) giinliik siireden 6nce
o0grenmesi halinde, teblig edilme tarihinin baslangici i¢in bes giinliik siirenin sona ermesinin
beklenmesinin gerekip gerekmedigi de 6nemli bir sorundur. Baska bir ifadeyle, elektronik
teblig edilme tarihinin muhatapca okunma tarihi olarak kabul edilip edilmeyecegi hususu
gerek Tiirk hukuk doktrini gerekse kazai igtihatlarda tartismalidir. Bes giinliik siire
beklenmeksizin muhatabin elektronik tebligat adresine girme aninin bildirimin gergeklestigi
an olarak goriilebilecegini belirten goriisler oldugu gibi, tebligatin ulastig: tarihi izleyen
besinci gilinlin sonunun, teblig tarihi olarak sayilmasi gerektigi goriisii de bulunmaktadir.

Calismada ozellikle tebligat isleminde asil amacin muhatabin bilgilendirilmesi (ve
bunun belgelendirilmesi) olmasi nedeniyle, mesajin okunmasina ragmen bu bes giinliik
stirenin beklenmesini hakli kilan bir sebep bulunmadigi, UETS deki delil ve belgelendirme
sisteminin, besinci giinden once agilan elektronik tebligatlar1 higbir slipheye vermeksizin
tespit etmeye imkan verdigi ve muhatap veya vekilinin, besinci giinden dnce tebligati agmasi
durumunda, actig1 giin ve saat tebligata delil olarak zaten islendigi sonucuna ulasilmistir.

Ayrica konunun adli tatil bakimindan da doguracagi sonuglarin yanisira diirtistliik
kural ile baglantili olan sonuglarin bulundugu da gériilmektedir. Iste bu bildiride konuya
iliskin goriisler ¢ercevesinde olmasi gereken hukuk bakimindan bir sonuca ulasilmaya
caligilmastir.

* Tokat Gaziosmanpasa Universitesi, Hukuk Fakiiltesi, Medeni Usul ve Icra Iflas Hukuku Anabilim Dali.
** Tbn Haldun Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali.
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Problems Relating to the Date of Notice in Electronic
Notification

ABSTRACT

In electronic notification, which is a type of direct notification, the notification
document is sent to the electronic mailbox of the addressee without anyone intervening.
Pursuant to Art. 7/ a of the Notification Law, it is possible to serve notification electronically
by using an electronic address suitable for notification. In this sense, electronic notification
can be defined as the addition of the internet to the means of notification, provided that the
existing means remain in the legal order.

Pursuant to Article 7/ a, f. 5 of the Notification Law and Article 9/ 6 of the Electronic
Notification Regulation, notification by electronic means shall be deemed to have been made
at the end of the fifth day following the date on which it reaches the electronic address of the
addressee. This regulation has been introduced with the idea that the addressee cannot check
his/her electronic notification address every day or that it is not possible for someone else to
access this address instead of him/her, unless he/she expressly authorizes it.

In the event that the addressee learns about the electronic notification before the said
five (5) day period, it is also an important question whether the expiration of the five-day
period should be waited for the commencement of the date of notification. In other words,
the issue of whether the date of electronic notification should be accepted as the date of
reading by the addressee is controversial both in the Turkish legal doctrine and in the case
law. There are opinions stating that the moment the addressee enters the electronic
notification address without waiting for the five-day period can be considered as the moment
the notification is realized, as well as opinions stating that five days following the date of
receipt of the notification.

The study concludes that there is no justification for waiting for this five-day period
despite reading the message, especially since the main purpose of the notification process is
to inform the addressee (and to document this), that the evidence and documentation system
in the UETS allows to identify electronic notifications opened before the fifth day without
any doubt, and that if the addressee or his/her attorney opens the notification before the fifth
day, the day and time of opening is already recorded as evidence in the notification.

In addition to the consequences of the issue in terms of judicial vacation, it is also seen
that there are consequences related to the rule of honesty. In this paper, it is tried to reach a
conclusion in terms of the law that should be within the framework of the opinions on the
subject.

Keywords: Notification, Electronic Notification, Date of Notification in Electronic
Notification, Judicial Vacation, Five-Day Period.
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Ceza Muhakemesi Hukukunda Seri Muhakeme Usuliine iliskin
Yapisal Bir Degerlendirme
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OZET

Seri muhakeme usulii, 17.10.2019 tarih ve 7188 sayili Kanun ile Ceza Muhakemesi
Kanunu’na ilave edilmistir. Kanun’un genel gerekgesi ile CMK m. 250’yi yeniden
diizenleyen 23 iincii maddenin gerekg¢esinde, seri muhakeme usulii yoniinden bazi hususlarin
altt ¢izilmistir. Bu kapsamda kanun koyucu, Kita Avrupasi’nda bazi iilkelerin ceza
muhakemesi mevzuatinda, ceza uyusmazliginin sonlandirilmasinda kullanilan farkli
yontemlerin varlifina isaret etmis, yargmin is ylikii sorununa deginmis, ayrica ceza
muhakemesinde “mecburilik” ve “takdirilik” ilkeleri ile bu eksende haksizlik igerigi zayif
olan bazi suclar acisindan uyusmazIligin seri bir sekilde ¢oziilmesini temin etme ihtiyacina
vurgu yapmistir. Kanimizca bu sayilanlar, bir yandan seri muhakemenin hukuki niteligini,
ihdas gerekgelerini ve fonksiyonunu ortaya koymak agisindan iizerinde durulmasi gereken
onemli hususlardir. Ote yandan bunlarin, sistem tartigmasinin da hareket noktasi oldugu
sOylenebilir.

Calismada bu meseleler, su sorular etrafinda tartisilmaktadir: “Seri muhakeme,
alternatif ¢oziim yontemi olarak kabul edilebilir mi? Bu usul, 7188 sayili Kanun’un
gerekcesinde belirtilen amaglara ulasmaya elverigli midir? Bu elverislilik yalnizca sekle
iligkin midir? Seri muhakeme, CMK’nin benimsedigi genel usul sistemini degistirmis midir
yoksa sisteme ilave edilmis istisnai bir usul miidiir? Mevcut sistem igerisinde bu usuliin
mesruiyeti nasil tespit edilmelidir?”. Tartismanin ¢ergevesinin bu sekilde belirlenmesi hem
pragmatiktir; hem de metodolojik acidan sistemli bir degerlendirmeye olanak saglayacaktir.

7188 sayili Kanun’un gerekcesinde kanun koyucunun, Kita Avrupasi’nda muhtelif
iilkelerde gecerli olan bazi usullere atifta bulunarak seri muhakemeyi sisteme dahil ederken
karsilagtirmali hukuktan istifade edildigine vurgu yapmasi nedeniyle yasama ¢aligsmalarinin,
karsilastirmali ceza hukuku metodolojisine uygun yiiritilip yiritilmedigi de
degerlendirilmelidir. Bu hususta 6zellikle Anayasa Mahkemesi’nin, seri muhakemeye -ve
basit yargilamaya- iliskin olarak norm denetimi faaliyeti kapsaminda verdigi kararlarindaki
tespit ve agiklamalar da irdelenerek bir sonuca ulagsmak gerekir.

Tebligde, yukarida zikredilen konularin biitiinciil bir degerlendirmeye tabi tutulacak,
teorik ve uygulamaya matuf sonuglar ortaya konularak tartisilacaktir.

* Yalova Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali.
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A Structral Evaluation on the Summary Criminal Procedure in
Criminal Procedure Law

ABSTRACT

The summary criminal procedure was incorporated into the Criminal Procedure Code
(CMK) by the Code numbered 7188 on October 17, 2019. The preamble of that Code and the
ratio of Article 23, which amends CMK Article 250, highlight certain key aspects regarding
the summary criminal procedure. In this context, the legislator has pointed to the existence of
various methods used in the criminal procedure legislation of some Continental European
countries to resolve criminal disputes, addressed the issue of the judiciary’s workload, and
emphasized the need to ensure the swift resolution of criminal disputes, particularly for
offenses with minor wrongful content, in light of the principles of “the principle of mandatory
prosecution” and “the principle of prosecutorial discretion” in criminal procedure. In our
view, these points are significant matters that warrant consideration, as they elucidate the
legal nature, ratio, and function of the summary criminal procedure. At the same time, they
can be regarded as the starting point for a broader systemic discussion.

These issues should be argued within the context of the following questions: “Can the
summary criminal procedure be regarded as an alternative dispute resolution method? Is this
procedure suitable for achieving the objectives outlined in the preamble of the Code No.
71887 Is this suitability merely formal in nature? Has the summary criminal procedure altered
the general procedural system adopted by the CMK, or is it an exceptional procedure added
to the current system? How should the legitimacy of this procedure be assessed within the
current framework?” Framing the discussion in this manner is both pragmatic and conducive
to a methodologically systematic evaluation.

Given that the legislator, in the preamble of Law No. 7188, referred to procedures
prevalent in various Continental European countries and emphasized the use of comparative
law in integrating the summary criminal procedure into the current system, it is also necessary
to assess whether the legislative process was conducted in accordance with the methodology
of comparative criminal law. In this regard, particular attention should be paid to the findings
and statements in the decisions of the Constitutional Court concerning the serial trial
procedure —and the simplified trial procedure— within the scope of review of norms, in
order to reach a conclusion. This paper will subject the aforementioned issues to a holistic
evaluation, presenting theoretical and practice-oriented conclusions for discussion.

Keywords: Summary Criminal Procedure, Comparative Criminal Law Method,
Alternative Dispute Resolution Methods, Special Criminal Procedures, Exceptional
Procedures in Resolving Criminal Disputes.
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OZET

Bir uyusmazligin adil olarak ¢éziimlenmesinde deliller biiyiik 6neme sahiptir, ¢iinkii
deliller, dava konusu hakka dayanak teskil eden bir vakianin ispati i¢in bagvurulan
vasitalardir. Ustelik uyusmazligin devlet mahkemesi ya da tahkimde goriilmesinin 6nemi
yoktur. Zira hem mahkeme hem tahkimde yargilama bagimsiz ve tarafsiz hdkim ve
hakem/hakemler tarafindan yapilmakta ve delillerin takdir edilmesi sonucunda uyusmazligin
kesin bir sekilde ¢Oziimlenmesi amaglanmaktadir. Fakat s6z konusu yabanci unsurlu
uyusmazliklar olunca gerek ilgililer tarafindan ve gerekse davaya bakan hakim/hakemler
tarafindan delillerin temini zorlasabilmekte, ¢linkii dava ile ilgili 6nemli delillerin yabanci
tilkelerde bulunmast miimkiin olabilmektedir. Bunun nedeni ise, yabanci unsurlu davalarda
¢ogu zaman davanin gorildiigii yargir alami ile delillerin bulundugu mahal birbirinden
farklilasabilmektedir. Ancak usul hukukuna ve hususen delillere iliskin kurallarin kamusal
nitelikte olmasi ve bu sebeple uygulama alanlarmin iilke ile smirli kalmasi, milli
mahkemelerin bagka iilkelerdeki delillere ulagsmasini zorlastirmaktadir. Bu durumu dikkate
alan devletler, delillerin toplanmasi ile ilgili adli yardim niteliginde iki ve ¢ok tarafli sozlesme
akdetme yoluna gitmektedirler. Cok tarafli sozlesmelerden; 1954 tarihli Hukuk Usuliine Dair
La Haye Sozlesmesi ile 1970 tarihli Hukuki ve Ticari Konularda Yabanci Ulkelerde Delil
Saglanmasi Hakkinda La Haye Sozlesmesi biiyiikk 6nem arz etmektedir. Ancak sozlesmeler
kapsaminda yabanci devletlerde (istinabe usulii ile) delil toplanmasi (yazili belge, sahit, kesif
vb) hususunda akit devletlerin adli makamlarina yetki taninmis ve hakem mahkemelerinden
s0z edilmemistir. Daha agik bir ifadeyle, konu baglaminda hakem mahkemelerine yetki
taninmamustir. Hal boyle olunca hakem mahkemeleri, yabanci iilkelerde bulunan delillerin
temini i¢in ancak tabi olduklari devlet mahkemesinden yardim isteyebilecektir. Bu durum ise
yargilama siirecinin uzamasina yol acacaktir ki tahkimin amaci bu degildir.

Yukaridakilere istinaden tebligimizde, milletlerarasi ticari tahkimde delillerin temini
bakimindan hakemlerin sinirli yetkisine deginilecek ve buna iliskin bazi Onerilerde
bulunulacaktir.

Anahtar Kelimeler: Milletlerarast1 Ticari Tahkim, Hakem, Deliller, Delillerin
Toplanmasi, Uluslararasi1 S6zlesmeler.
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An Evaluation on the Jurisdiction of Arbitrators in
International Commercial Arbitration in Terms of Provision of
Evidence

ABSTRACT

Evidence is of great importance for the fair resolution of a dispute, because evidence is
the means used to prove a fact that serves as the basis for the right in question. Moreover, it
does not matter whether the dispute is heard in a state court or in arbitration. This is because
in both court and arbitration, the proceedings are conducted by independent and impartial
judges and arbitrators/arbitrators, and it is aimed to resolve the dispute definitively as a result
of the appreciation of the evidence. However, when it comes to disputes with a foreign
element, it may be difficult for both the parties concerned and the judges/arbitrators to obtain
evidence, because it may be possible to find important evidence related to the case in foreign
countries. The reason for this is that, in cases with foreign elements, the jurisdiction where
the case is heard and the location of the evidence may differ from each other. However, the
public nature of the rules concerning procedural law and especially evidence, and therefore
the limitation of their application to the country, makes it difficult for national courts to access
evidence from other countries. Taking this into account, states have resorted to concluding
bilateral and multilateral agreements on legal aid for the collection of evidence. Among the
multilateral conventions, the La Hague Convention on Civil Procedure of 1954 and the La
Hague Convention on the Taking of Evidence in Foreign Countries in Civil and Commercial
Matters of 1970 are of great importance. However, the conventions authorize the judicial
authorities of the contracting states to take evidence (written documents, witnesses,
discovery, etc.) in foreign states (by way of the procedure of rogatory) and do not mention
arbitral tribunals. In other words, arbitral tribunals are not authorized in the context of the
subject matter. As such, arbitral tribunals can only request assistance from the court of the
state to which they are subject to obtain evidence from foreign countries. This would prolong
the proceedings, which is not the purpose of arbitration.

Based on the foregoing, this declaration will address the limited jurisdiction of arbitral
tribunals in international commercial arbitration in terms of the production of evidence and
make some suggestions in this regard.

Keywords: International Commercial Arbitration, Arbitrator, Evidence, Collection of
Evidence, International Conventions.



HUKUKUN GUNCEL MESELELERI
ERZINCAN SEMPOZYUMU li

TURK HUKUKUNDA MUHAKEME USULLERI
Ozet Bildiri Kitabi

(22-24 MAYIS 2025)

Erzincan Binali Yildinm Universitesi Hukuk Fakiiltesi

Konkordato Yargilama Usulu

@ Dog. Dr. Cemal Fazil KARAKAS*

OZET

I

Daha énce Icra ve iflas Kanunu’nda bulunan konkordato hiikiimleri 7101 ve 7155 say1li
Yasalarla onemli bir degisiklige tabi tutulmustur.

Tiirk hukukunda esasen kayda deger bir miiktesebati bulunmasina ragmen 2003 ila
2018 yillar1 arasinda iflasin ertelenmesi kurumunun borgluya sagladigi olanaklar nedeniyle
neredeyse hi¢ uygulanmayan konkordato bir anlamda unutulmus ve gegmisteki deneyimlerin
dislanmasina bagl olarak aksayan yeni bir yargilama usulii ¢ergevesinde uygulanir olmustur.
Oysa her yasa degisikligi kimi zaman ge¢misin iizerine insa edildigi, kimi zaman ge¢mise bir
tepki olarak ortaya ¢iktig1 diisliniilerek yorumlandiginda kendisinden beklenilen sonucu
verecektir.

Bu tebligde anilan yasal diizenlemelerin ge¢mise bir tepki olmayip, konkordato
kurumunun gelisen ¢aga ayak uydurabilmesi ve uygulamanin yasayabilecegi birtakim
sorunlarin Onlenebilmesi amaciyla kabul edildigi fikrinden yola c¢ikilarak konkordato
yargilama usulil ortaya konulmaya ve uygulamada karsilasilan sorunlara ¢dziim onerilmeye
calisiilmaktadir.

II

IIk olarak belirtilmesi gereken iki husus konkordato tasdik yargilamasinin bir
cekismesiz yargi isi ve bu ¢ergevede basit yargilama usuliine tabi oldugudur.

Baslangicta ve ozellikle miihlet iginde taraflarca hazirlanma/getirilme ilkesi cari iken,
tasdik yargilamasi komiserin raporunu tevdi etmesi ile baglamakta ve konkordato tasdik
kosullar1 bakimindan re’sen arastirma ilkesi uygulanmaktadir.

I

Gegici ve kesin miihlet asamasinda gézlemlenen en biiylik yanilgi mahkemelerin ve bir
bakima komiserlerin dosya iizerindeki hakimiyetinin sinirlarindan haberdar olmamasidir.

Gerek gecici miihlette gerek kesin miihlette miihlet karar1 verilmesi ile birlikte dosya
asl konkordato komiserine teslim edilmelidir (IIK m. 290/1; 304). Konkordato komiseri (tipk1
yazi isleri mudiirli, katip ya da miibasir gibi) mahkemenin bir gorevlisidir. Dosya onun
hakimiyet alaninda kalmali, sikayetler (IIK m. 290/IV) ve nisaba dahil edilecek alacak
tutarlarmin belirlenmesi (1K m. 302/VI) gibi mahkemeye bagvuruyu gerektiren haller disinda

* Hakim, Ankara Bolge Adliye Mahkemesi 23. Hukuk Dairesi.
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dosya mahkemede tutulmamalidir. Bu haliyle gerek bor¢lu gerek alacaklilar biitiin iletisimi
komiserle kurmalidir.

Dosyanin komisere tevdiinin bir sonucu olarak mahkeme baslangicta bir durusma giinii
de belirlememelidir. Uygulamada siklikla gegici miihlette ii¢ ayin son giinii (1K m.287/1V),
kesin miihlete ise bir yilin son giinii (IIK m.289/111) durusma giinii olarak belirlenmektedir.
Oysa komiser is ve islemlerini miimkiin olan en kisa siirede tamamlamal1 ve azami siire olan
miihlet siirelerinin dolmasini beklemeden dosyay1 (ve raporunu) mahkemeye tevdi ederek
uzatmalar, kesin miihlet ve tasdik yargilamasi i¢in mahkemeyi harekete gegirmelidir.
Dosyanin yasada ve mahkeme kararinda belirtilen miihlet icinde mahkemeye sunulmamast
komiserin sorumlulugunu gerektirmekte olup, bunun sonucu istemin usulden reddidir.
Mahkemenin dosyay1 komiserden istemek gibi bir gérevi bulunmamaktadr. Islerini aksatan,
miihleti kotli/verimsiz kullanan komiserin bor¢lu ve alacaklilar tarafindan sikayet edilmesi
ve gerektiginde degistirilmesinin saglanmasi her zaman miimkiindiir.

v

Tasdik yargilamas1 asamas1 da komiserin dosyay1 ve raporunu mahkemeye tevdi etmesi
ile baslar (IIK m.304/I). Komiser kesin miihlet i¢inde dosyayr mahkemeye sunmamissa
mahkeme dosyanin sunulmasini istemekle gorevli degildir. Bu haliyle bir karar vermesine de
gerek bulunmamaktadir. Dosya ve rapor miihletin dolmasindan sonra mahkemeye tevdi
edilmigse mahkemece yapilacak is, yine istemin usulden reddine karar vermekten ibaret
olmalidir.

Dosya ve rapor miihlet icinde ve Ozellikle ileri stiriilebilecek birtakim itirazlarin
mahkemece incelenmesine yetecek siire birakilacak bigimde mahkemeye tevdi edilmelidir.
Uygulamada siklikla goriildiigii tizere komiserlerin miihletin bitimine birkag¢ giin kala dosyay1
tevdi etmesi hukuki ve cezai sorumlulugu gerektirmektedir. Ancak bu yola tevessiil
edildigine hi¢ rastlanmamustir.

\%

Bu uygulama UYAP (Ulusal Yargt Ag1 Projesi) bakimindan sorun dogurabilecek
niteliktedir. Ancak unutulmamalidir ki aslolan yasalardir, UY AP degil.

Uygulamada bazi mahkemelerin gecici veya kesin miihlet karar1 ile dosyaya karar
numarasi vererek kaydi kapattiklari; tasdik, ret ya da iflas kararini ek karar olarak verdikleri
goriiliirken baz1 mahkemelerin miihlet kararlarini ara karari olarak verdigi ve tasdik, ret ya
da iflas kararimi1 nihai karar olarak vererek esas kaydmi kapattiklar1 goriilmektedir. Bu
uygulamalarin kararlarin sihhati ve karara kars1 gidilecek yasa yollar1 konusunda bir sorun
yarattig1 sdylenemez.

VI

Konkordato yargilamasi bakimindan yasa yollar1 denetimi asamasi da yerlesmis
degildir. Gegmiste miihletin dolmas1 mutlak bir usulden ret nedeni sayilirken, giinlimiizde bu
hususta biiylik bir tolerans bulundugu gézlemlenmektedir.

Miihlet icinde iflasin agilmasi halinde (IIK m.292/son) borglunun veya sirket
yetkilisinin davet edilmesi usulii, Yasa’da a¢ik diizenleme bulunmamasina ragmen tasdik
asamasinda da aranmaktadir. Bu uygulama gereksizdir. Ozellikle usule iliskin hukuka
aykiriliklarin bozma nedeni yapilmasi i¢in aranan ‘“agikca ileri siirlilme” ve “kararin
sonucunu etkileme” (HMK m.371/1-¢) l¢iitleri burada bulunmamaktadir. Ote yandan iflasin
ilk derece veya bolge adliye mahkemesince agilmis olmasi {izerine tasfiyeye baslanmus, iflas
avansinin biiyiik bir kismi harcanmigken boyle usuli bir bozma {izerine verilen sonraki iflas
karar1 ve yeni tasfiye de ¢esitli sorunlar1 giindeme getirmektedir.



Sonu¢

Konkordato Tiirk hukuku i¢in yeni bir bor¢ ddeme ve iyilestirme kurumu olmayip
geemis birikimden yararlanilmasi yerine bunun terk edilmesi yargilama usuliinde sorunlara
yol agmistir. Gegmis miiktesebattan yararlanilmasi sorunlarin asgari diizeye inmesini
saglayacaktir.

Anahtar Kelimeler: Konkordato, Hukuk Yargilamasi, icra ve Iflas Kanunu, Hukuk
Muhakemeleri Kanunu, iflas.

Procedure of Concordat Proceedings

ABSTRACT

I

The concordat provisions previously regulated in the Execution and Bankruptcy Law
(Icra iflas Kanunu - iIK) have undergone significant changes with Laws Numbered 7101 and
7155.

Although the institution of concordat had a significant practice background in Turkish
law, it was almost never applied between 2003 and 2018 due to the opportunities provided to
the debtor by the institution of postponement of bankruptcy. In a sense, concordat was
forgotten, and consequently, it began to be implemented within the framework of a flawed
new judicial procedure resulting from the exclusion of past experiences. However, every
legislative change will yield its expected results only when interpreted with the understanding
that it is sometimes built upon the past and sometimes emerges in reaction to the past.

This paper proceeds from the assumption that the aforementioned legal amendments
were not intended as a reaction to the past but rather to adapt the concordat institution to
contemporary needs and to prevent certain foreseeable problems in practice. Accordingly, it
seeks to set out the procedural aspects of concordat proceedings and propose solutions to
issues encountered in practice.

I

Firstly, two points must be stated: the concordat approval proceedings by the court
constitute a non-contentious jurisdiction matter and, within this framework, are subject to the
simplified procedure.

While the principle of party presentation/submission prevails initially and particularly
during the moratorium/deadline period (miihlet), the approval proceedings commence with
the commissioner submitting their report, and the principle of ex officio investigation applies
concerning the conditions for concordat approval.

111

The greatest misconception observed during the temporary and definitive moratorium
periods is the courts’—and to some extent, the commissioners’—lack of awareness regarding
the limits of their authority over the case file.

Once either a temporary or a definitive moratorium period is granted, the original case
file must be delivered to the concordat commissioner (IIK Art. 290/I; 304). The concordat
commissioner is an officer of the court (just like the clerk of court, secretary, or bailiff). The
file should remain under their control, and except in cases requiring application to the court,
such as complaints (IIK Art. 290/IV) and determination of the amount of claims to be
included in the quorum (1iK Art. 302/V1), the file should not be kept at the court. In this setup,



both the debtor and the creditors should conduct all communication through the
commissioner.

As a consequence of entrusting the file to the commissioner, the court should also
refrain from setting a hearing date at the beginning. In practice, it is common for the last day
of the three-month temporary moratorium. (IiK Art. 287/IV) or the last day of the one-year
definitive moratorium (IIK Art. 289/III) to be set as the hearing date. However, the
commissioner should complete their work and procedures as quickly as possible and, without
waiting for the maximum deadline periods to expire, should submit the file (and their report)
to the court, thereby prompting the court to act regarding extensions, the definitive
moratorium, and the approval proceedings. Failure to submit the file to the court within the
deadline specified in the law and the court decision incurs the commissioner’s liability, the
consequence of which is the procedural dismissal of the request. The court does not have a
duty to request the file from the commissioner. It is always possible for the debtor and
creditors to file a complaint against a commissioner who neglects their duties or uses the
deadline period poorly/inefficiently, and to ensure their replacement if necessary.

v

The approval proceedings phase also begins when the commissioner submits the file
and their report to the court (IIK Art. 304/1). If the commissioner has not submitted the file
to the court within the definitive deadline, the court is not obligated to request its submission.
In this situation, there is no need for the court to issue a decision either. If the file and report
are submitted to the court after the deadline has expired, the court’s action should again be
limited to deciding on the procedural dismissal of the request.

The file and report should be submitted to the court within the deadline, and particularly
in a manner that allows sufficient time for the court to examine any potential objections that
might be raised. The common practice observed where commissioners submit the file just a
few days before the deadline expires necessitates legal and criminal liability. However,
resorting to such action has never been observed.

\%

This practice may pose problems concerning UYAP (National Judiciary Informatics
System). However, it must be noted that the law prevails over UYAP.

In practice, while some courts are observed to assign a decision number to the file with
the temporary or definitive moratorium decision and close the record, issuing the approval,
rejection, or bankruptcy decision as a supplementary decision, other courts issue deadline
decisions as interim decisions and close the main record by issuing the approval, rejection, or
bankruptcy decision as the final decision. It cannot be said that these practices create a
problem regarding the validity of the decisions or the legal remedies available against them.

V1

The stage of review through legal remedies in concordat proceedings is also not well-
established. While in the past, the expiration of the deadline was considered an absolute
reason for procedural dismissal, nowadays great tolerance is observed in this regard.

The procedure of summoning the debtor or company representative in case of
bankruptcy opening during the deadline period (IIK Art. 292/last paragraph) is also sought
during the approval stage, despite no explicit provision in the Law. This practice is
unnecessary. Particularly, the criteria required for procedural irregularities to constitute
grounds for reversal — namely being “explicitly asserted” and “affecting the outcome of the
decision” (HMK Art. 371/1-¢, Code of Civil Procedure) — are not met here. Furthermore, if

10



bankruptcy has been declared by the first instance court or the regional court of appeal, and
liquidation has commenced with a significant portion of the bankruptcy advance already
spent, a subsequent bankruptcy decision following such a procedural reversal, and a new
liquidation process, also raise various problems.

Conclusion

Concordat is not a new debt payment and restructuring institution for Turkish law. The
abandonment of past accumulated knowledge, rather than benefiting from it, has led to
problems in the judicial procedure. Making use of past jurisprudence and experience will help
minimize such problems.

Keywords: Concordat, Civil Procedure (Proceeding), Execution and Bankruptcy Law,
Code of Civil Procedure, Bankruptcy.
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OZET

Calismaya konu Yargitay karari, karayolu motorlu araglar zorunlu mali mesuliyet
sigortasina (trafik sigortasi) iliskin olup zarar gérenin, zarar sorumlusunun sigortacisina dava
yolu ile bagvurdugu hallerde dava agilmadan 6nce uyugsmazligin dava sart1 arabuluculuk
yoluna gétiiriilmesine gerek olmadig: yoniinde goriis igermektedir. Kararin gerekgesinde su
ifadeye yer verilmistir; “... 6102 sayuli TTK 'nin 5/A maddesi ile getirilen diizenlemede,
konusu bir miktar paranin odenmesi olan alacak ve tazminat talepleri hakkinda dava
aciimadan once arabulucuya basvurulmasi bir dava sarti olarak kabul edilmistir. Ne var ki
karayollart motorlu araglar zorunlu mali mesuliyet sigortasi 2918 sayili Kanun ile
diizenlendiginden karayollari motorlu araglar zorunlu mali mesuliyet sigortacisina karsi
acilacak davalar zorunlu arabuluculuk dava sartina tabi degildir.”. Somut olayda davanin
goriildigi ilk derece mahkemesi asliye ticaret mahkemesi olup Yargitay, gorev yoniinden
herhangi bir inceleme yapmamugtir.

2918 sayili Karayollar1 Trafik Kanunu m. 97 hitkkmii uyarinca “Zarar gorenin, zorunlu
mali sorumluluk sigortasinda ongoriilen sinirlar icinde dava yoluna gitmeden once ilgili
sigorta kurulusuna yazili basvuruda bulunmasi gerekir. Sigorta kurulusunun basvuru
tarihinden itibaren en ge¢ 15 giin i¢inde basvuruyu yazili olarak cevaplamamast veya verilen
cevabn talebi karsilamadigina iliskin uyusmaziik olmas: halinde, zarar géren dava agabilir
veya 5684 sayili Kanun ¢ercevesinde tahkime basvurabilir.”. Sorumluluk sigortalarinda zarar
gorenin, zarar sorumlusunun sigortacisina basvuru hakki ise TTK m. 1478 hiikmiinde
diizenlenmistir. Anilan madde gerekgesine gore “Soz konusu madde ile zarar goren tigtincii
kisinin dogrudan dogruya sigortaciya talep karsi talep ve dava hakk: diizenlenmistir. 6762
sayilt Kanunun 1310 uncu maddesinde sadece yangin dolayistyla sorumluluk sigortalart ile
ilgili olarak dogrudan dogruya dava hakki diizenlenmistir. Ancak, soz konusu Kanun disinda
da, ozellikle zorunlu sorumluluk sigortalarinda, dogrudan dogruya talep ve dava hakki

* Kirikkale Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali.
** Hasan Kalyoncu Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dalr.
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kanunlarla (Karayollar: Trafik Kanununda ve Bor¢lar Kanununda oldugu gibi) ya da genel
sartlarla kabul edilmistir. Sorumluluk sigortalarinda asil amag her ne kadar sigortalinin
tigtincii kigiye vermis oldugu zarar nedeniyle 6deyecegi tazminata bagl olarak mal varliginda
meydana gelen azalmanin telafisi de (olsa), bunun yan sonucu zarar gorenin de bir an dnce
zararmin giderilmesini ve sigortalimin odeme giigsiizliigiine karsi ticiincii  kigilerin
korunmasidir. Ayrica, zarar gorenin dogrudan dogruya sigortacrya basvurmasi da zarar
veren durumundaki sigortalyyt rahatlatict bir etki yaratacak ve sigortalimin da sorumluluk
sigortast ile saglamak istedigi amaca daha kolay ulasmasint saglayacaktir. Fakat getirilen
diizenleme highbir sekilde sorumluluk sigortasini iigiincii kisi lehine sézlesme durumuna
sokmaz. Zira, halen menfaati sigorta edilen bizzat sigortalimin kendisidir.”. Gorildiigii tizere
1 Temmuz 2012°de yiiriirliige giren TTK m. 1478 hiikmii tiim sorumluluk sigortalarini
kapsayan anilan sigortalara miinhasir bir diizenleme olup zarar gorenin, zarar sorumlusunun
sigortacisina dogrudan dava yoneltmesine imkén vermektedir. Nitekim bu husustan dogan
uyusmazliklar da TTK m. 4/1-a uyarinca mutlak ticari davadir.

S6z konusu Yargitay kararina konu edilen trafik sigortasina iliskin uyusmazlikta,
davaci zarar gorenin yoneltmis oldugu talebin, TTK’da degil KTK’da yer almasi sebebi ile
dava sart1 arabuluculuga tabi olmadigina hiikkmedilip gorevli mahkeme bakimindan tartisma
yapilmamasi bir ¢eliski olusturmaktadir. Zira ticari dava sart1 arabuluculuktan s6z edebilmek
icin Oncelikle eldeki uyusmazligin ticari davaya viicut vermesi gerekir. TTK’ nin ticari
davalara iliskin m. 4 hiikkmiinde, 2918 sayil1 Kanundan dogan uyusmazliklar ticari dava
sayllmadig1 gibi; 2918 sayili Kanunda da bu Kanundan dogan uyusmazliklarin ticari dava
olduguna iligkin bir hiikim mevcut degildir. Buna ek olarak, zarar goren ile zarar
sorumlusunun sigortacisi ve/veya zarar sorumlusu arasinda goriilecek bir dava, her iki tarafin
da ticari isletmesine iliskin olmay1p nispi ticari davaya da viicut vermeyecektir. Yargitay’in
mevcut gerekcelendirmesi de dikkate alindiginda; ilgili kararda TTK m. 1478’e
dayandirilmayan talebin, asliye ticaret mahkemesinin gorev alaninda olmadig1 sonucuna da
varilabilecektir.

Yargitay’1n ilgili karar1 neticesinde giindeme gelebilecek bir diger ¢eliski, sorumluluk
sigortalar1 6zelinde dava sart1 arabuluculuk bakimindan ikili bir ayrima gidilmesi sonucu
dogurmasidir. Bu karar cercevesinde, trafik sigortalar1 bakimindan zarar gorenin zarar
sorumlusunun sigortacisina acacagl dava oncesinde dava sarti arabuluculuk s6z konusu
olmayacakken; diger sorumluluk sigortalari bakimindan TTK m. 4, 5/A ve 1478 hiikiimleri
sebebi ile dava sart1 arabuluculuk yolunun tiiketilmesi gerekecektir.

Konuya iliskin agikliga kavusturulmasi gereken bir diger husus ise KTK m. 97°de
diizenlenen, sigortaciya basvurulmasina yodnelik dava sartidir. Arabuluculuk yoluna
gidilmesinin, KTK m. 97°de 6ngoriilen dava sartin1 karsilayip karsilamadig1 ve yine trafik
sigortasi Ozelinde arabuluculugun dava sarti oldugu kabul edilirse KTK m. 97 kapsaminda
sigortaciya bagvurunun, arabuluculuga basvuruya iligkin dava sartinin da gerceklesmesine
sebep olup olmayacaginin da degerlendirilmesi gerekir.

Anahtar Kelimeler: Arabuluculuk, Dava Sarti Arabuluculuk, Trafik Sigortasi,
Sorumluluk Sigortasi, Zarar Goren.
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An Examination of the Decision of the 4th Civil Chamber of
Turkish Supreme Court (8 May 2024, Case No. 2023/12689,
Decision No. 2024/4377) Regarding the Compulsory Financial
Liability Insurance for Highway Motor Vehicles within the
Scope of Mandatory Arbitration and Article 97 of the HTC

ABSTRACT

The decision of the Court of Cassation subjected to the study is related to the
compulsory financial liability insurance for highway motor vehicles (traffic insurance) and
contains the opinion that in cases which the injured applies to the insurer of the damaging
party via litigation, it is not necessary to submit the dispute to mediation before filing a
lawsuit. The reasoning of the decision includes the following expression; “... With the
provision regulated by Article 5/4 of the TCC No. 6102, applying to a mediator before filing
a lawsuit about the payment of a certain amount of money whose subject is receivables and
compensation claims, has been accepted as a cause of action. However, since the compulsory
financial liability insurance for highway motor vehicles is regulated by the Code No. 2918,
the lawsuits filed against the insurer of the compulsory financial liability for highway motor
vehicles insurance are not subject to the mandatory mediation.”. In the mentioned case, the
first instance court that the case was heard is the commercial court and the Court of Cassation
has not made any examination of jurisdiction.

According to the Article 97 of the Highway Traffic Code No. 2918, “The injured must
make a written application to the relevant insurance institution before filing a lawsuit within
the limits mentioned in the compulsory financial liability insurance. In case that the insurance
institution does not respond in writing within 15 days from the date of application or there is
a dispute about the response on not meeting the application, the injured may file a lawsuit or
apply to arbitration within the framework of Code No. 5684.”. The right of the injured to
apply to the insurer of the damaging party is regulated by Article 1478 of the Turkish
Commercial Code. Pursuant to the preamble of the mentioned article, “The mentioned article
regulates the right of the injured who is a third party to file a claim and lawsuit directly
against the insurer. In Article 1310 of the Code No. 6762, the right of direct claim regulated
only about the fire liability insurances. However, other than the mentioned Code, especially
in compulsory liability insurances, the right to claim and file a lawsuit directly has been
accepted by codes (as in the Highway Traffic Code and the Code of Obligations) or general
conditions. Although the main purpose of liability insurances is to compensate the decrease
in asset of the insured due to the compensation to be paid because of the damage caused by
him to the third party, the side result of this is also to compensate the injured as soon as
possible and to protect third parties against the insolvency of the insured. Moreover, the
direct application of the injured to the insurer will make a relaxing effect on insured in
damaging position and will enable the insured to achieve the purpose of the liability
insurance more easily. Yet, the regulated provision by no means makes the liability insurance
a third party favor contract. Since, it is still the insured whose interests are insured.”. As can
be seen, Article 1478 of the TCC, which entered into force on July 1, 2012, is an exclusive
provision about all liability insurances and let the injured to file a direct lawsuit against the
insurer of the damaging party. Thus, disputes arising from this matter are absolute
commercial lawsuits according to Article 4/1-a of the TCC.
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In the dispute about the traffic insurance subjected to the mentioned decision of the
Court of Cassation, it is a contradiction to rule that the claimant injured is not subject to
mediation as a cause of action since this claim is included in the HTC, not the TCC, but not
discussing the court jurisdiction. Then, in order to mention mediation as a cause of action,
primarily the present dispute must give rise to a commercial lawsuit. In Article 4 of the TCC
which regards commercial lawsuits, neither disputes arising from Code No. 2918 are
considered as commercial lawsuits nor there is a provision in Code No. 2918 mentioning that
disputes arising from this Code are commercial lawsuits. Furthermore, a lawsuit between the
injured and the insurer of the damaging party and/or the damaging party will not be related
to the commercial enterprise of both parties and not create a relative commercial lawsuit.
Considering the present reasoning of the Court of Cassation, it may be concluded that the
claim not based on Art. 1478 of the TCC, is not within the jurisdiction of the commercial
court of first instance.

Another contradiction according to the mentioned decision of the Court of Cassation is
the consequence of a dual division in scope of mediation as a cause of action for liability
insurances. According to this decision, there will be no mandatory mediation before the
lawsuit filed by the injured to the insurer of the damaging party for traffic insurances, on the
other hand due to the Articles 4, 5/A and 1478 of the TCC the mandatory mediation process
will have to be taken for other liability insurances.

Another matter that shall be clarified is the application to the insurer which is regulated
as a cause of action in Article 97 of the HTC. It shall be examined whether going to mediation
meets the cause of action mentioned in Article 97 of the HTC, and also shall be determined
if the mediation is accepted as a cause of action for traffic insurance, whether the application
to the insurer within the scope of Article 97 of the HTC will fulfill the cause of action about
the application to mediation.

Keywords: Mediation, Mediation as Cause of Action, Traffic Insurance, Liability
Insurance, Injured.
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OZET

2004 sayil Icra ve Iflas Kanunu (“IIK”) uyarinca yapilan haciz islemlerinde iiiincii
kisi nezdinde bulunan bor¢lu mallar1 konusunda icra memuruna taninan takdir yetkisi,
“muhakeme usulii” kavraminin kapsaminda degerlendirilmelidir. Bu cergevede, Yargitay
H.G.K. E. 2017/347 K. 2019/837 T. 02/07/2019 kararinda (“Karar”), IIK rejiminde icra
memuruna maddi hukuk kurallarina gore iiclincii kisinin miilkiyet iddiasinin dogru olup
olmadigini aragtirma ve inceleme yetkisi verilmedigi, memurun haczi istenen malin ti¢lincii
kisiye ait olduguna iliskin iddia iizerine haciz yapmaktan kag¢inamayacagi belirtilmistir.
Karar, sermaye sirketi ortagi olan veya sermaye sirketiyle organik bagi bulundugu iddia
edilen kisilerin kisisel borclari nedeniyle sermaye sirketinin mallarinin haczedilmesi
seklindeki fiili uygulamaya ivme kazandirmistir. Hal boyle olunca, sermaye sirketlerinin
ozellikle IIK m. 97 ve I1IK m. 99 hiikiimlerine dayanan dava yiikii artmaktadir. Bu durum
6102 sayil1 Tiirk Ticaret Kanunu (“TTK”) m. 133 uyarinca ortaklarin kisisel alacaklilart ve
TTK m. 125(1) uyarinca ticaret sirketlerinin tiizel kisiligi i¢in 6ngoriilen yasal rejimin, 11K
hiikiimlerinde somutlagan muhakeme usulii yoluyla iiclincli kisi alacaklilar1 lehine
degismesine yol agmaktadir. Oysa Kararin karsi oyunda da aciklandig {izere, iiglincii kisi
nezdinde bulunmasina ragmen alacakli tarafindan haczi istenen mallarin borglunun oldugu
konusunda uygun emare bulunmayan hallerde icra memurunun haciz talebini reddetme
yetkisinin bulundugunun kabul edilmesi gereklidir. Nitekim IIK m. 85(1) hiikkmiinde sadece
bor¢lunun mallarinin haczedilmesinin ve IIK m. 82’de icra memurunun haczin caiz olup
olmadigini takdir yetkisinin diizenlenmis olmasi, bu kabulii gerektirmektedir. Ustelik icra
memurunun sikayet sonucunda kaldirilabilecek bir haczi daha bastan hi¢ yapmamasi, ayrica
istihkak iddiasini inceleyen icra mahkemesi tarafindan dikkate alinacak IIK m. 97/a hiikmiinii
daha bastan en azindan “ilk bakista” (prima facie) degerlendirmesi, devletin kisilerin
miilkiyet hakki konusundaki pozitif yiikiimliiliiklerinin de geregidir. Aksi yaklasim sermaye
sirketleri bakimindan gerek TTK m. 133 gerekse TTK m. 125(1) hiikmiini
anlamsizlastirmaktadir. Ugiincii kisi durumundaki sermaye sirketinin malvarligina bu sirketin
ortaginin veya sirketle organik bagi bulundugu iddia edilen diger kisilerin bor¢larinin tatmini
icin bagvurma imkani alacakliya muhakeme usulii yoluyla taninmamalidir. Bu noktada

* Istanbul Kent Universitesi, Iktisadi, Idari ve Sosyal Bilimler Fakiiltesi, Ekonomi ve Finans Béliimi,
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organik bag kuraminin 4721 sayili Tirk Medeni Kanunu m. 2 uyarinca uygulama alani
buldugu da dikkate alinmalidir. Nihayetinde haciz isleminin hukuki sonuglar
diisliniildiiglinde, icra memurunun haksiz haciz islemine kars1 sikayet ve dava yolunun agik
olmasinin sermaye sirketinin siire¢ icerisinde yasadigi magduriyetin giderilmesindeki
etkinligi sorgulanmalidir.

Anahtar Kelimeler: Icra Memurunun Takdir Yetkisi, Haciz Islemi, Sermaye
Sirketlerinin Ortaklarinin Kisisel Alacaklilari, Organik Bag, Istihkak Iddiasi.

Discretionary Authority of the Enforcement Officers
Conducting Seizure and the Problem of Seizure of the Assets
of Capital Companies by Third Parties’ Creditors

ABSTRACT

The discretionary authority granted to the enforcement officer regarding debtor’s
property in the possession of a third party in the seizure process conducted pursuant to the
2004 numbered Enforcement and Bankruptcy Law (“EBL”) should be considered within the
scope of the concept of “judicial procedure”. In the decision of the Yargitay (Court of
Cassation) H.G.K. E. 2017/347 K. 2019/837 T. 02/07/2019 (“Decision”), it was stated that in
the EBL regime, the enforcement officer is not given the authority to investigate and examine
whether the third party’s ownership claim is correct according to the rules of substantive law,
and that the officer cannot refrain from seizing upon the claim that the property sought to be
seized belongs to a third party. Decision has accelerated the practice of seizing the property
of a capital company due to the personal debts of the shareholders of a capital company or
who are alleged to have an organic connection with a capital company. As such, the caseload
of capital companies, especially based on EBL Art. 97 and Art. 99, increases. This situation
changes the legal regime articulated in 6102 numbered Turkish Commercial Code (“TCC”)
Art. 133 for the personal creditors of the shareholders and TCC Art. 125(1) for the legal
personality of commercial companies, in favor of the creditors of third parties through the
judicial procedure laid down by the EBL. However, as explained in the dissenting opinion of
the Decision, it should be accepted that the enforcement officer has the authority to reject the
seizure request in cases where there is no appropriate indication that the property in
possession of a third party that is requested to be seized by the creditor belongs to the debtor.
The fact that EBL Art. 85(1) only regulates the seizure of the property of the debtor and EBL
Art. 82 regulates the enforcement officer’s authority to evaluate whether the seizure of a
particular property is permissible, necessitates this acceptance. Moreover, the enforcement
officer shall not carry out a seizure that can be lifted as a result of a complaint and shall, at
least “prima facie” in advance, take into consideration that the enforcement court examining
the replevin claim evaluates the presumption of ownership articulated in EBL Art. 97/a. These
are requirements of the state’s positive obligations to protect the property rights of persons.
An opposite approach also renders TCC Art. 133 and Art. 125(1) meaningless with respect
to capital companies. The opportunity to apply to the property of a capital company for the
satisfaction of the personal debts of the shareholder of the company or other persons who are
claimed to have an organic connection with the company shall not be granted through a rule
of judicial procedure. It should also be considered that the organic connection theory finds
application in accordance with 4721 numbered Turkish Civil Code Art. 2. Finally, when the
legal consequences of the seizure process are taken into consideration, the effectiveness of
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the right to complain and sue the unfair seizure process in eliminating the aggrievement
experienced by the capital company during the process, should be questioned.

Keywords: Discretionary Authority of Enforcement Officer, Seizure Procedure,
Personal Creditors of Shareholders of Capital Companies, Organic Connection, Claim of
Replevin.
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OZET

Ceza muhakemesinde iddia, savunma ve yargilama makamlar1 bulunmaktadir. Siipheli
veya samigin ceza muhakemesinde savunmasini yapan avukatina miidafi denilmekte ve
miidafi isimden de anlasilacag: iizere bu makamlardan savunma makaminda yer almaktadir.

Muhakeme siirecinde siipheli veya sani@in miidafii olarak yer almak iki sekilde
miimkiindiir. Birincisi ihtiyari miidafiliktir. Bu miidafilik tiirtinde bir avukat siipheli veya
sanigin ihtiyariyla miidafilik vasfin1 almakta ve bu gorevi iistlenmektedir. Bu halde bir
miidafi seciminden séz edilmektedir (CMK m. 149/1). Ikinci miidafilik tiirii ise zorunlu
midafiliktir. Bu halde kisi ¢esitli sebeplerle kendisine bir miidafi atamamakta yahut
atayamamakta ve bu atama kendisi disinda bir miidahale ile yapilmaktadir. Bu halde bir
miidafi gorevlendirilmesinden s6z edilmektedir (CMK m. 150/1).

Miidafinin segilmesi veyahut gorevlendirilmesi miidafilik iligskisinin sona ermesi
boyutlartyla 6zellik arz edebilmektedir. Kisinin kendi ihtiyariyle segmis oldugu miidafinin isi
bir bagka avukata kismen yahut tamamen devretmesi miimkiin oldugu gibi, bu sekilde bir
tevkil yahut devir yoluna bagvurmadan miidafilik iligkisini sonlandirabilir. Ayn1 sekilde
siipheli veya sanik da miidafi ile olan bu iliskisini tek tarafli olarak sonlandirabilir.

Zorunlu miudafilikte durum biraz daha farkli olabilmektedir. Zorunlu midafinin
gorevlendirilmesinde slipheli veya samigin bir etkinligi olmadigi i¢in bu iligkinin
sonlandirilmasinda da bir etkinligi olamamaktadir. Keza miidafinin bu durumda gorevini
devretmesi yahut tevkil yoluna basvurmasinin miimkiin olup olmadigi da teoride
tartigmalidir.

Miidafi secim veya gorevlendirilmesinde 6nem arz eden bir diger husus ise miidafinin
ayni dosyada birden fazla siipheli/sanigin savunmasini listlenmesi ve veya bir veya birkag
stipheli/sanigm savunmasini istlenmesinin yani sira bir veya birka¢ miisteki/katilan
vekilligini tistlenmesi halidir. Bu durumda taraflarin menfaatlerinin ¢atismasi s6z konusu
olabilmekte ve bu sebeple miidafilik yapma kismen de olsa yasaklanabilmektedir yahut
miidafilik iligkisi sona ermekte yahut sona erdirilebilmektedir.

Bildiri sunumu ile basta miidafilik kurumunun hukuki niteligine iliskin kisa bilgi
verilecek, akabinde miidafi secimi, gdrevlendirilmesi, miidafilik iligkisinin sona ermesi
hallerine deginilecek bu sona erme hallerinin ihtiyari ve zorunlu olanlar1 iizerinde

* Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim
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durulacaktir. Bu cercevede miidafi azli, yasaklanmasi ve ¢ekilmesi hallerine uygulama
boyutlartyla yer verilecektir.

Anahtar Kelimeler: Miidafi, Savunma Makami, Miidafilikte Menfaatlerin Catigsmasi,
Miidafinin Azli, Miidafinin Cekilmesi, Miidafilikten Yasaklanma.

Defense in Criminal Procedure with Dimensions of Selection,
Assignment and Termination of Relationship

ABSTRACT

In criminal proceedings, there are prosecution, defense and trial authorities. The
attorney who defends the defendant (suspect or the accused) in the criminal proceedings is
called the defense attorney (defence lawyer) and as can be understood from the name, the
defense attorney is a part of defence authority.

It is possible to be a defense attorney of the suspect or the accused in two ways during
the trial process. The first is voluntary/private defense. In this type of defense, a private
denfence attorney acquires the qualification of defense at the request of the suspect or the
accused and undertakes this duty. In this case, it is called the selection of a defense attorney
(CMK Art. 149/1). The second type of defense is obligated defense (so called public
defender). In this case, the defendant does not or cannot appoint a defense attorney for
himself/herself for various reasons and this appointment is made by institutions. In this case,
it is called the assignment of a defense attorney (CMK Art. 150/1).

The selection or assignment of a defense attorney may be specific in terms of the
termination of the defense relationship. It is possible for a defense attorney who has been
selected by the person’s own will to partially or completely transfer the job to another
attorney, and in this way, the defense attorney may terminate the defense attorney relationship
without resorting to a transfer or assignment method. Similarly, the suspect or the accused
may terminate this relationship with the defense attorney unilaterally.

The situation may be slightly different in obligated defense attorney (public defender).
Since the defendant (suspect or accused) has no influence in the assignment of the obligated
defense attorney, they also have no influence in terminating this relationship. Likewise, it is
theoretically debatable whether the defense attorney can transfer their duty or resort to
transfer in this case.

Another important issue in the selection or assignment of a defense attorney is the
situation where the defense attorney assumes the defense of more than one defendant in the
same file, or assumes the defense of one or more defendants as well as one or more
complainants/participants. In this case, the parties’ interests may conflict and for this reason,
defense may be partially prohibited or the defense relationship may end or be terminated.

In the presentation of the paper, first, brief information will be given about the legal
nature of the defense institution, then the selection, assignment and termination of the defense
relationship will be mentioned and the optional and mandatory termination cases will be
emphasized. In this context, the cases of dismissal, prohibition and withdrawal of defense
will be included with their application dimensions.

Keywords: Defense Attorney, Defense Authority, Conflict of Interests in Defense,
Dismissal of Defense Attorney, Withdrawal of Defense Attorney, Prohibition from Defense.
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Ceza Muhakemesinde Kovusturmaya Alternatif Bir Yontem
Olarak Seri Muhakeme Usulii ve Uygulamasi
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OZET

Adil yargilanma hakki, uluslararasi insan haklar1 belgeleriyle giivence altina, bireylerin
hakkaniyetli, tarafsiz ve bagimsiz bir mahkeme 6niinde yargilanmasini temin eden temel bir
haktir. Giiniimiizde sug¢ tiplerinin cesitlenmesi ve su¢ oranlarindaki artiy gbz Oniinde
bulunduruldugunda geleneksel ceza muhakemesi yontemlerinin tim suglar bakimidan
eksiksiz bir sekilde uygulanmas1 hem zaman hem de kaynak agisindan zorluk arz etmektedir.
Bu baglamda, bircok iilkede adil yargilanma ilkesi korunmakla birlikte, usul ekonomisi
ilkesine Oncelik verilmekte ve kaynaklarin daha etkin kullanimi amaglanmaktadir. Bu
kapsamda, ozellikle haksizlik icerigi az olan suglar bakimindan asir1 dosya yiikii ile bas
edebilmek i¢in yargilamasiz ceza olmaz ilkesinden (nulla poena sine iudicio/no punishment
without trial) biitiiniiyle veya belirli 6l¢iilerde ayrilmak suretiyle viicut bulan; genel olarak
“kovusturmaya/kamu davasina alternatif yontemler” olarak kabul edilen diversiyon/ceza
yvargilamasi yolundan ¢ikarma (diversion) ve “alternatif kovusturma yontemleri” olarak
kabul edilen fkisaltma/sadelestirme/basitlestirme/hizlandirma  (short-cut/abbreviated/
expedited/accelerated proceeding) gibi ifadelerle amilan iki temel yontem baglaminda
uygulama yapilmaktadir.

Kovusturmaya alternatif yontemler, sug niteligindeki bir fiil hakkinda kamu davasi
acilmasina yetecek olgiide siipheye ulasilmasina ve kamu davasi agilmasinin 6niinde hukuki
veya fiili bir engel de bulunmamasina ragmen meselenin kovusturma evresine taginmaksizin
savcilik siijesinin kontroliinde ve/veya takdirinde, dogrudan veya mahkeme/hakim onayina
tabi olarak bir karar verilmesi suretiyle sorusturma evresini sonuglandiran yontemlerdir. Tiirk
Ceza Muhakemesi Hukukunda, bir kovusturma yapilmasindan feragat yontemi olarak kabul
ettigimiz takdir yetkisinin kullanilmasi suretiyle kamu yarari gerekgesiyle kovusturmama
karart verilmesi (Ceza Muhakemesi Kanunu - CMK m. 171), kamu davasiin a¢ilmasinin
ertelenmesi (CMK m. 171/2 vd), 6nodeme (TCK m. 75) ve uzlastirma (CMK m. 253) ile bir
ceza kararnamesi formu olarak kabul ettigimiz seri muhakeme usulii (CMK m. 250)
kovusturmaya alternatif yontemlerdir.

Seri muhakeme usulii, Kita Avrupast Hukuk Sistemine déhil olan bircok iilkede belirli
farkliliklar da  olsa  yaygin  bir sekilde uygulanan ceza  kararnamesi
(penal/punishment/punitive order) formlarindan biridir. Ceza kararnamesi, biiylik oranda

* Ankara Yildirim Beyazit Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim
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savcilik makami tarafindan kontrol edilen ve genellikle saver tarafindan bir yaptirim
belirlenmesi suretiyle uygulanabilen yargilamasiz ceza olmaz ilkesinin bir istisnasini teskil
eden mutabakata/kabule dayali bir ceza muhakemesi yontemi olarak kabul edilmektedir.

Seri muhakeme usulii, 17/10/2019 tarih ve 7188 sayili Kanun’un 23. maddesi ile
degistirilen CMK’nm 250. maddesi kapsaminda diizenlenmistir. Cumhuriyet savcisinin
kontroliindeki diger yontemlerden, kosullu feragat yontemleri olarak kabul ettigimiz; kamu
davasinin agilmasinin ertelenmesi, 6n o©Odeme ve uzlastirma kapsaminda verilen
kovusturmama kararlarindan farkli olarak seri muhakeme usuliinde bir “ceza yaptirimi”
belirlenmektedir. Oysa diger yontemlerde kosul olarak siiphelinin aktif veya pasif katilimi ile
katlanmasi gereken birtakim yiikiimliilikkler 6ngoriilmekte, siiphelinin bu kosullara uygun
hareket etmesi halinde Cumhuriyet savcisinca kovusturma yapma hak ve yetkisinden kamu
adina feragat edilerek sorusturma evresi “kovusturmama” karari ile sonu¢landirilmaktadir.
Buna karsin seri muhakeme usuliinde sorusturma evresi bir yaptirim karari ile
sonuclanmaktadir. Usulde, siipheli ile Cumhuriyet savcisi arasinda, kovusturma yapilip
yapilmamasi ya da cezanin tiiri ve miktarinin belirlenmesi konusunda bir miizakere
yapilmamakta, usuliin uygulanmasi siliphelinin su¢u kabulii ya da ikrar1 kosuluna
baglanmamakta, yalnizca Cumhuriyet savcisi tarafindan belirlenen yaptirima ve yaptirimin
uygulanma sekline iligskin bir teklifte bulunulmakta, teklifin kabulii halinde bir mutabakat
belgesi imzalanmaktadir. Mutabakat belgesinin talepnameye doniistiiriilerek mahkemece
onaylanmasi halinde ise s6z konusu mutabakat bir mahkimiyet hiikmiine doniismektedir.

Seri muhakeme usulii diizenlemesi yiiriirliige girdikten sonra, Anayasa Mahkemesi
tarafindan {i¢ ayr iptal karar1 vermistir.

Bu bildiride, yontemin ozellikle Anayasa Mahkemesinin iptal kararlar1 sonrasinda
aldig1 bi¢im ve uygulamasi, kurumun hukuki niteligi iizerinden bir degerlendirmeye tabi
tutulacaktir.

Anahtar Kelimeler: Seri Muhakeme, Alternatif Yontemler, Ceza Kararnamesi,
Mutabakat, Adil Yargilanma.

Accelerated Procedure as an Alternative Method to
Prosecution in Criminal Procedure and its Practice

ABSTRACT

The right to a fair trial is a fundamental right guaranteed by international human rights
instruments, which ensures that individuals are tried before a fair, impartial and independent
tribunal. Today, given the diversification of crime types and the increase in crime rates, it is
difficult to fully apply traditional criminal procedure methods to all crimes, both in terms of
time and resources. In this context, in many countries, while the principle of fair trial is
preserved, the principle of procedural economy is prioritized and more efficient use of
resources is aimed. In this context, the principle of “no punishment without trial” (nulla poena
sine iudicio/no punishment without trial), which is embodied by departing from the principle
of “no punishment without trial” in its entirety or to a certain extent in order to cope with the
excessive caseload, especially for crimes with low unfairness content; Two main methods are
applied in the context of two main methods, which are generally referred to as “alternative
methods to prosecution/public prosecution”, namely diversion/exclusion from the criminal
proceedings and shortcut/abbreviated/expedited/accelerated proceeding, which are generally
referred to as “alternative methods of prosecution”.
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Alternative methods to prosecution are methods that conclude the investigation phase
by making a decision directly or subject to the approval of the court/judge, under the control
and/or discretion of the prosecution subject, without moving the matter to the prosecution
phase, although there is sufficient suspicion to initiate a public prosecution for a criminal act
and there is no legal or de facto obstacle to the initiation of a public prosecution. In Turkish
Criminal Procedure Law, the decision not to prosecute on the grounds of public interest
through the exercise of discretion, which we consider as a method of waiver of prosecution
(Criminal Procedure Code - CPC Art. 171), postponement of the opening of the public case
(CPC Art. 171/2 et seq.), prepayment (CPC Art. 75) and reconciliation (CPC Art. 253), and
the accelerated procedure (CPC Art. 250), which we consider as a form of criminal decree,
are alternative methods to prosecution.

The expedited procedure is one of the forms of penal/punishment/punitive order, which
is widely applied in many countries of the Continental European Legal System, albeit with
certain differences. It is considered to be a consensual method of criminal procedure, which
is largely controlled by the prosecution and constitutes an exception to the principle of no
punishment without trial, which can usually be applied by the prosecutor by setting a
sanction.

The accelerated procedure is one of the forms of the penal/punishment/punitive order,
which is widely practiced, albeit with some variations, in many countries belonging to the
Continental European Legal System. It is considered to be a consensual method of criminal
procedure, which is largely controlled by the prosecutor’s office and constitutes an exception
to the principle of no punishment without trial, which can usually be applied by the prosecutor
by setting a sanction.

The accelerated procedure is regulated under Article 250 of the Criminal Procedure
Code, as amended by Article 23 of Law No. 7188 dated 17/10/2019. Unlike the other methods
under the control of the public prosecutor, which we consider as conditional waiver methods;
postponement of the opening of the public case, prepayment and non-prosecution decisions
given within the scope of reconciliation, a “criminal sanction” is determined in the
accelerated procedure. However, in other methods, certain obligations are stipulated as a
condition that the suspect has to bear with active or passive participation, and if the suspect
acts in accordance with these conditions, the right and authority to prosecute is waived by the
public prosecutor on behalf of the public and the investigation phase is concluded with a
“non-prosecution” decision. In contrast, in the accelerated procedure, the investigation phase
concludes with a sanction decision. In the procedure, there is no negotiation between the
suspect and the public prosecutor on whether or not to prosecute or to determine the type and
amount of the penalty, the application of the procedure is not conditioned on the suspect’s
admission or denial of the crime, only a proposal is made by the public prosecutor regarding
the sanction and the manner of its application, and if the proposal is accepted, a memorandum
of understanding is signed. If the memorandum is approved by the court, the memorandum
becomes a judgment of conviction.

After the accelerated procedure regulation entered into force, the Constitutional Court
issued three separate annulment decisions.

In this presentation, the form and application of the procedure, especially after the
annulment decisions of the Constitutional Court, will be subjected to an evaluation based on
the legal nature of the institution.

Keywords: Accelerated Procedure, Alternative Methods, Penal Order, Consensus, Fair
Trial.
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OZET

Yetkili olan bir mahkeme yerine taraflarin sectikleri bir baska mahkemede aralarinda
dogmus ya da dogmast muhtemel bir uyusmazligin ¢éziimlenmesini istemeleri miimkiindiir.
Bu istek ancak ve ancak taraflarin bir baska mahkemeyi yetkili kilmalari suretiyle
miimkiindiir. Taraflar, uyusmazliklarini halle yetkili mahkemeyi ya ayr1 bir yetki s6zlesmesi
yapmak suretiyle ya da aralarindaki sozlesmeye bir yetki sarti koymalar1 suretiyle tayin
edebileceklerdir.

Yabancilik unsuru tagiyan uyusmazliklarda, taraflarin yapacagi yetki sozlesmesi, Tiirk
Mahkemelerinin yetkilendirilmesine iliskin olabilecegi gibi, yabanci bir mahkemenin yetkili
kilinmasina da dair olabilir. Bu durumda, yetki sozlesmesinin gecerliliginin hangi hukuka
gore belirlenecegi dnemli bir mesele haline gelmektedir. Ornegin, Tiirk Hukuku nda, HMK
m. 17 geregince, yetki sdzlesmesinin yalnizca tacirler veya kamu tiizel kisileri arasinda
yapilabilecegi kabul edilmistir. Dolayistyla, HMK nin uygulanacagi durumlarda, s6z konusu
yetki sdzlesmesinin taraflarinin ya tacir ya da kamu tiizel kisisi olmasi1 gerekmektedir. Ancak,
dikkat edilmesi gereken bir diger husus da kesin yetkinin s6z konusu olmadig1 durumlarda
yetki itirazinin HMK m. 116 uyarinca ilk itiraz olarak degerlendirilip degerlendirilmeyecegi
meselesidir. Bu sebeple, yetki sozlesmesi HMK m. 17’ye uygun sekilde yapilmamis olsa
dahi, taraflar bu hususu ilk itiraz olarak ileri stirmedikleri siirece, hakimin yetki s6zlesmesinin
gecerliligini kendiliginden incelemesi sdz konusu olmayacaktir. Yabanci bir mahkemenin
yetkilendirilmesi durumunda ise s6z konusu yetki sozlesmesinin gegerliligi, dava acilan
yabanci mahkemenin kendi hukuk kurallar1 ¢ercevesinde degerlendirilecektir.

Sayilan nitelikleri tasiyan milletlerarasi yetki sozlesmeleri doktrin tarafindan bir
bor¢lar hukuku sozlesmesi olarak kabul edildiginden, sadece taraflar1 arasinda etkili olacaginm
sOylemek yanlis olmayacaktir. Buna ragmen, temsil, halefiyet, ortaklik ve ortaklar arasi
iliskiler, garanti sorumlulugu, liciincii kisi yararina sozlesmeler, diiriistliik kurali, tiizel kisilik
perdesinin kaldirilmasi, devlet birimleri veya tesebbiisleri tarafindan akdedilen sézlesmeler
ile usul hukukuna iligkin birtakim durumlarda yetki sdzlesmelerinin sadece kendisine taraf
olanlar1 degil harici ti¢lincii kisileri de kapsamas1 miimkiindiir.

Milletleraras1 yetki sozlesmelerinin tarafi olmayan figiincii kisilere hangi hallerde
tesmil edilebileceginin incelenecegi bu ¢alisma iki ana boliimden olugsmaktadir.

Caligmanin ilk boliimiinde, milletlerarasi yetki sézlesmelerinin niteligi, taraflar1 ve
nisbilik ilkesinin milletleraras: yetki sdzlesmelerindeki etkisi tizerinde durulacaktir.

* Erzincan Binali Y1ldirim Universitesi, Hukuk Fakiiltesi, Milletleraras: Ozel Hukuk Anabilim Dal.
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Calismanin ikinci bolimiinde ise milletleraras: yetki s6zlesmelerinin tiglincii kisilere
tesmilini gerektiren maddi hukuk ve usul hukuku miiesseseleri karsilagtirmali hukuk
¢ercevesinde incelenecektir.

Anahtar Kelimeler: Milletleraras1 Yetki Sozlesmesi, Uglincii Kisi, Yetki
Sézlesmelerinin Tesmili, Nispilik lkesi, Kesin Yetki, Milletleraras1 Yetki.

The Extension of International Jurisdiction Agreements to
Third Parties

ABSTRACT

It is possible for the parties to request the resolution of a dispute that has arisen or is
likely to arise in a court other than the competent court chosen by the parties. This request
can only be made if the parties designate another court as competent. The parties can
designate the court competent to resolve their dispute either by entering into a separate
jurisdiction agreement or by including a jurisdiction clause in their contract.

In disputes with a foreign element, the jurisdiction agreement made by the parties may
involve either the jurisdiction of Turkish courts or that of a foreign court. In this case,
determining which law will apply to assess the validity of the jurisdiction agreement becomes
an important issue. For example, under Turkish law, according to Article 17 of the Civil
Procedure Code (HMK), jurisdiction agreements are considered valid only between
merchants or public legal entities. Therefore, in cases where the Civil Procedure Code (HMK)
applies, the parties to the jurisdiction agreement must either be merchants or public legal
entities. However, another point to note is whether the jurisdiction objection, in cases where
there is no absolute jurisdiction, will be evaluated as a preliminary objection under Article
116 of the HMK. For this reason, even if the jurisdiction agreement is not made in accordance
with Article 17 of the HMK, the court will not automatically examine the validity of the
jurisdiction agreement unless the parties raise this issue as a preliminary objection. In cases
where a foreign court is designated as competent, the validity of the jurisdiction agreement
will be assessed according to the legal rules of the foreign court where the lawsuit is filed.

International jurisdiction agreements that have the characteristics mentioned above are
considered by doctrine as contracts under the law of obligations, and therefore, it would not
be wrong to say that they are only effective between the parties. However, in certain
situations, such as representation, succession, relationships between partners, guarantee
liability, contracts for the benefit of third parties, the principle of good faith, lifting the
corporate veil, contracts made by state units or enterprises, and procedural law matters,
jurisdiction agreements may affect not only the parties but also third parties.

This study, which examines when international jurisdiction agreements can be
extended to third parties, consists of two main sections.

In the first part of the study, the nature of international jurisdiction agreements, their
parties, and the effect of the principle of relativity in international jurisdiction agreements
will be discussed.

In the second part, the material law and procedural law institutions that require the
extension of international jurisdiction agreements to third parties will be examined in a
comparative law framework.

Keywords: International Jurisdiction Agreement, Third Party, Extension of
Jurisdiction Agreements, Principle of Relativity, Exclusive Jurisdiction, International
Jurisdiction.
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OZET

Bircok tilkede oldugu gibi alternatif uyusmazlik ¢6ziim yontemlerinden biri olan
arabuluculuk miiessesesi, 2012 yilinda kabul edilen “6325 sayilt Hukuk Uyusmazliklarinda
Arabuluculuk Kanunu (HUAK)” ile Tiirk hukuk sistemine de girmistir. 2013 (miilga) ve 2018
yillarinda Kanun’un uygulanmasini gésteren yonetmelikler ¢ikarilmigtir. HUAK kapsaminda
taraflar arabuluculuk faaliyeti sonunda bir anlagsmaya varirlarsa, bu anlagma belgesinin icra
edilebilirligine iligkin serh verilmesini talep edebilirler. Bu serhi igceren anlasma, ilam
niteliginde belge sayilir. Taraflar arabuluculuk siirecinde avukatla temsil edilmis ve sonunda
taraflar ve avukatlari ile arabulucu tarafindan birlikte bir tutanak imzalanmigsa, 1136 sayili
“Avukathik Kanunu” uyarinca ilam niteliginde belge teskil ettiginden dolay1 bu tutanagin icra
edilebilirlik niteligi kazanmasi i¢in, kanunlarda icra edilebilirlik serhi alinmasinin zorunlu
kilindig1 haller hari¢, mahkemeye sunulmasina gerek bulunmamaktadir. Sulh anlagmasi, ilam
niteliginde belge say1ldig: i¢in taraflardan birinin iistlendigi edimi yerine getirmemesi halinde
ilamli icraya bagvurulabilinir. HUAK’da arabuluculuk faaliyeti sonunda anlagmaya varilmasi
halinde tizerinde anlasilan hususlar hakkinda taraflarca dava agilamayacagi diizenlenmistir.
Boylelikle sulh anlagsmasi, serh olsun veya olmasin kanunen baglayici bir belge halini
almstir.

Tirk hukukunda arabuluculuk, yabancilik unsuru tasiyanlar da dahil olmak {izere
taraflarin {izerinde serbestce tasarruf edebilecekleri is ve islemlerden dogan 6zel hukuk
uyusmazliklarinin ¢dziimlenmesinde uygulanabilmektedir. Ancak HUAK’da yabanci
unsurlu uyusmazliklarin hangi kriterlere bagli olarak Kanun kapsamma girebilecegi
konusunda bir diizenleme yoktur. HUAK’a gore gerceklesen milletlerarasi nitelikli bir
uyusmazligin arabuluculukla ¢oziimlenmesi sonucu varilan sulh anlagmasi, Tiirkiye’de
yukarida 6zetlendigi sekilde icraya konabilir. Tiirkiye’de gergeklesmesine ragmen HUAK
kapsamina girmeyen bir arabuluculuk sonucu varilan sulh anlagmasi, Konvansiyon uyarinca
icraya konulabilir. Yurtdisinda HUAK kapsami disinda gergeklesen arabuluculuk sonucu
varilan sulh anlagmasi, mahkeme karar1 haline doniistiiriiliirse yabanci ilamlarin taninmasi ve
tenfizi hiikiimlerine gore icra edilebilir. ilam haline déniistiiriilmeyip sadece ilam niteliginde
belge vasfini kazanirsa, icras1 sadece bu niteligi taniyan iilkelerde miimkiindiir. Tahkimde ise
hakemlerin sulh anlagmasi yapilmadan once atanmalar1 halinde, sulh anlasmasinin hakem
kararina doniistliriilmesi ve bu hakem kararinin tenfizi genel olarak kabul edilmektedir.

* Izmir Ekonomi Universitesi, Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dali.
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Arabuluculuk-tahkim kararlagtirildigi durumlarda da taraflarin yaptigi sulh anlagmasi,
kolaylikla hakem karar1 olarak tenfiz kabiliyetine sahip olmaktadir.

HUAK kapsamima girmeyen sulh anlagsmalarinin icrasi meselesi, 5718 sayili
“Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (MOHUK)’ta
diizenlenmemistir. Fakat bu konuda 2019 yilinda Singapur’da imzalanan “Arabuluculuk
Sonucunda Yapilan Milletlerarast Sulh Anlasmalari Hakkinda Birlesmis Milletler
Konvansiyonu”nun onaylanmasi 2021 tarihli Kanun ile uygun bulunmustur. Konvansiyon’un
uygulama alanina girebilmek i¢in; sulh anlagsmalarinin yazili sekilde arabuluculuk sonucu
yapilmis olmasi, milletlerarast nitelik tagimasi, ticari olmasi ve agik¢a dislanan konulara
iligkin olmamas1 gerekmektedir. Konvansiyon’un sadece ticari uyusmazliklarda kolaylik
saglamasindan dolayr milli diizenlemeler yapilmasi yine de gereklidir. Ayrica,
Konvansiyon’un sulh anlagsmalarinin basit ve hizli bir sekilde sinir Gtesi icrasint miimkiin
kilma amacini1 gergeklestirebilmesi i¢in ¢ok sayida devletin taraf olmasi ve Konvansiyon™u
i¢ hukukuna dahil etmesi gereklidir. Bu siirecte Konvansiyon ile uyumlu sekilde hazirlanmis
olan 2018 tarihli “Milletlerarast Ticari Arabuluculuk ve Arabuluculuk Sonucunda Varilan
Sulh Anlagmalarina Dair UNCITRAL Model Kanun”dan yararlanilmasi mimkiindiir.
HUAK’da Konvansiyon’a paralel degisiklikler yapilmis ve ek m. 17/A ile milletleraras1 sulh
anlagmalarinin icrasi i¢in yetkili ve gorevli mahkeme belirtilmistir.

Singapur Konvansiyonu ile arabuluculuk sonucu varilan sulh anlasmalarinin sinir 6tesi
icrast miimkiin olmus ve bu sayede bir maddi hukuk s6zlesmesi yeni bir statli kazanarak
kolayca icra edilebilir hale gelmistir. HUAK hiikiimlerine gore gerceklesmeyen ve
Tiirkiye’de arabuluculuk lisans1 olmayan bir Tiirk vatandasinin Tiirkiye’de gerceklestirdigi
arabuluculuk faaliyeti sonucu yapilan sulh anlagsmasi diger sartlart tasimak kosuluyla
Tiirkiye’de Konvansiyon kapsaminda icra edilebilecektir. Konvansiyon, tanima ve tenfiz
hiikiimlerine gére mahkeme veya hakem karar1 olarak icra edilebilen sulh anlagsmalarina
uygulanmamaktadir. Ayrica, sulh anlagmasimin taraflart Konvansiyon’un uygulanmamasi
yoniinde anlagmiglarsa, icra talebine Konvansiyon hiikiimleri uygulanmayacaktir.
Konvansiyon, arabuluculuk sonucunda varilan sulh anlagmalariin icras1 konusunda 6zel bir
yontem Ongdrmemis, icranin nasil yapilacagi konusundaki takdiri ilgili tilkeye birakmustir.
Anlagmalarin icras1 i¢in bazi iilkelerde dogrudan icra merciine bagvurulabilecekken, diger
bazi llkelerde mahkemeden alinacak bir karar sonrasinda icra miimkiin olabilecektir.
Tiirkiye’de uluslararasi nitelikli sulh anlagmalarinin icra edilebilirlik kabiliyeti, yetkili
mahkeme tarafindan verilecek bir “icra edilebilirlik serhi” sonrasinda saglanabilmektedir.

Anahtar Kelimeler: Uluslararas1 Arabuluculuk, Yabanci Unsurlu Arabuluculuk, Sulh
Anlagmalarinin ~ Icrasi, Hukuk Uyusmazhiklart  Arabuluculuk Kanunu, Singapur
Konvansiyonu.

Enforcement of Settlement Agreements in International
Mediation

ABSTRACT

As in many countries, the mediation institution -one of the alternative dispute
resolution methods- has also entered the Turkish legal system with the adoption of the “Law
No. 6325 on Mediation in Private Law Disputes (HUAK)” in 2012. Regulations
implementing the Law were issued in 2013 (now repealed) and 2018. Within the scope of the
HUAK, if the parties reach an agreement at the end of the mediation process, they may request
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an annotation regarding the enforceability of this agreement. An agreement containing this
annotation is considered as a document with the force of a court judgment. If the parties were
represented by a lawyer during the mediation process and a record was signed by the parties,
their lawyers (in commercial disputes only lawyers) and the mediator altogether, this record
constitutes a document with the force of a court judgment under the “Attorneyship Law No.
1136 except for cases where obtaining an enforceability annotation is required by law.
Therefore, there is no need to submit it to the court to gain enforceability. Since the settlement
agreement is considered as a document with the force of a court judgment, if one of the parties
fails to fulfill his/her obligation, enforcement proceedings based on a judgment may be
initiated. The HUAK stipulates that if an agreement is reached at the end of the mediation
process, the parties cannot file a lawsuit regarding the agreed matters. Thus, the settlement
agreement becomes a legally binding document, whether or not it includes an annotation.

In Turkish law, mediation can be applied to the resolution of private law disputes
arising from transactions and matters over which the parties have the freedom to dispose,
including those involving a foreign element. However, the HUAK does not include any
provisions regarding the criteria for determining the disputes involving a foreign element
within the scope of the Law. According to the HUAK, a settlement agreement reached
through mediation in an international dispute can be enforced in Tiirkiye as summarized
above. A settlement agreement reached through mediation conducted in Tiirkiye, but
falling outside the scope of the HUAK, may still be enforceable under the “United
Nations Convention on International Settlement Agreements Resulting from Mediation of
2019,” signed in Singapore. On the other hand, a settlement agreement resulting from
mediation conducted abroad and outside the scope of the HUAK can be enforced in
Tiirkiye through the recognition and enforcement of foreign judgments, provided that
it has been converted into a court decision in the foreign jurisdiction. If it is not converted
into a judgment but merely acquires the status of a document with the force of a court
judgment, its enforcement is only possible in countries that recognize this status. In
arbitration, if arbitrators are appointed before a settlement agreement is reached, the
conversion of the settlement agreement into an arbitral award and the enforcement of this
arbitral award are generally accepted. In cases where mediation-arbitration (med-arb) is
agreed upon, the settlement agreement made by the parties can easily be enforced as an
arbitral award.

The issue of the enforcement of settlement agreements that do not fall within the scope
of the HUAK is not regulated in the “Law No. 5718 on Private International Law and
Procedural Law (MOHUK)”. However, the approval of the Singapore Convention was
accepted through the Law passed in 2021. In order to fall within the scope of the Convention,
the settlement agreements must be in writing, result from mediation, have an international
character, be commercial in nature and not relate to issues explicitly excluded from the
Convention. Since the Convention only facilitates commercial disputes, national regulations
are still necessary. Moreover, for the Convention to achieve its goal of enabling the simple
and rapid cross border enforcement of settlement agreements, it is necessary for a large
number of states to become parties to the Convention and incorporate it into their domestic
laws. In this process, it is possible to benefit from the “UNCITRAL Model Law on
International Commercial Mediation and Settlement Agreements Resulting from Mediation
of 2018,” which has been prepared in alignment with the Convention. Amendments have
been made to the the HUAK in parallel with the Convention, and through the addition of Art.
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17/A, the competent and authorized court for the enforcement of international settlement
agreements has been designated.

The Singapore Convention has made the cross border enforcement of settlement
agreements reached through mediation possible, thereby allowing a substantive law contract
to acquire a new status and become easily enforceable. According to the provisions of the
HUAK, a settlement agreement resulting from the mediation activity conducted by a Turkish
citizen who does not have a mediation license in Tiirkiye and whose mediation does not
comply with the HUAK can still be enforced in Tiirkiye as per the Convention, provided it
meets the other required conditions. The Convention does not apply to settlement agreements
that can be enforced as a court judgment or arbitral award under the recognition and
enforcement provisions. Additionally, if the parties to the settlement agreement have agreed
that the Convention will not apply, the provisions of the Convention will not be applied to
the enforcement request. The Convention does not provide a specific method for the
enforcement of settlement agreements resulting from mediation, leaving the discretion
regarding how enforcement is to be carried out to the relevant country. In some countries,
enforcement may be initiated directly with the enforcement authorities, while in other
countries, enforcement may be possible only after obtaining a court decision. In Tiirkiye, the
enforceability of international settlement agreements can be ensured after an “enforceability
annotation” is issued by the competent court.

Keywords: International Mediation, Mediation With Foreign Element, Enforcement
of Settlement Agreements, Law on Mediation in Private Law Disputes, Singapore
Convention.
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2577 Sayili idari Yargilama Usulii Kanunu’nun 11’inci ve
13’Uncu Maddeleri ile 659 Sayili Genel Butge Kapsamindaki
Kamu idareleri ve Ozel Biitceli idarelerde Hukuk
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Degerlendirilmesi

@ Dr. Ogr. Uyesi Sencer Abdullah AKKOYUNLU*

OZET

Ilgililerin idari islemler dolayisiyla dogrudan tam yarg1 davasi agmak yerine 2577 say1li
Idari Yargilama Usulii Kanunu’nun 11’inci maddesine gore once idareye basvuruda
bulunarak haklarinin yerine getirilmesini (zararlarinin tazminini) istemeleri, bagvurularinin
reddedilmesi halinde idare aleyhine tam yargi davasi agmalart miimkiindiir. Ciinkii ['YUK un
11’inci maddesinde “iptal davasi-tam yargi davasi” ayrimi yapilmaksizin “idari dava”
acmadan Once idari islemlere kars1 idareye bagvurulabilecegi 6ngoriilmiis ve idari islemlere
kars1 dogrudan dogruya tam yarg1 davasi acilabilecegi hiikmiiniin yer aldigi I'YUK un 12°nci
maddesinde ilgililerin haklarini ihlal eden (kendilerini zarara ugratan) bir idari islem
dolayistyla “11’inci madde uyarinca idareye bagvurma haklarinin sakli oldugu” hikkmiine yer
verilmistir.

[YUK un 11’inci maddesinde oldugu gibi 659 sayil1 Genel Biitce Kapsamindaki Kamu
Idareleri ve Ozel Biitceli idarelerde Hukuk Hizmetlerinin Yiiriitiilmesine iliskin Kanun
Hiikmiinde Kararname’nin 12’nci maddesinde de idari islemler dolayisiyla haklarinin ihlal
edildigini iddia edenlerin idari bagvuruda bulunabilecekleri ongoriilmiis olup, s6z konusu
basvuru sulh bagvurusudur.

Hem IYUK’un 11’inci maddesinin hem de 659 sayili KHK’nin 12’nci maddesinin
konusunun idari islemlere kars1 yapilan ihtiyari idari bagvurular olmast itibariyle IYUK un
11’inci maddesi ile 659 sayilt KHK’ nin 12’nci maddesi ayn1 konuya sahiptir. Her ikisinin de
idari eylemlere kars1 dava agmadan 6nce zorunlu olarak idari bagvuruda bulunmaya iliskin
olmalar1 bakimindan ise IYUK un 13’iincii maddesi ile 659 sayili KHK’nin 12°nci maddesi
ayn1 konudadir.

* Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, idare Hukuku Anabilim Dali.
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Gerek idari islemlere kars1 dava agmadan once ihtiyari olarak yapilan idari basvurular
bakimindan gerekse de idari eylemlere karsi dava agmadan 6nce zorunlu olarak yapilan idari
basvurular bakimindan 659 sayili KHK ile iYUK aymi konuda cikarilmis diizenlemeleri
igermekle birlikte 659 sayili KHK’nin 12°nci maddesinde, I'YUK un 11’inci maddesinden
farkli olarak basvuru sonu¢lanmadan dava agilamayacagi ongoriilmiis ve [YUK un 11°nci ve
13’lincti maddelerinden farkli olarak zimni ret siiresi otuz giin degil altmig giin olarak
belirlenmistir. Buna gore 659 sayili KHK’nin 12°nci maddesi idari islemlere karsi ihtiyari
olarak yapilan idari bagvurular bakimindan IYUK’un 11’inci maddesi ile zimni ret siiresi
bakimindan ise IYUK’un hem 11’inci hem de 13’iincii maddesi ile ¢atismaktadir. 659 sayili
KHK’nin 12’nci maddesi ile I'YUK un 11’inci ve 13’{incii maddeleri arasindaki ¢atismanin
giderilmesinde hukuk kurallarinin (kanunlarin) ¢atismasi halinde hangi hukuk kuralinin
(kanunun) uygulanacagina iliskin esaslardan (ilkelerden) yararlanilmasi gerekmekte olup,
659 sayili KHK nin 12°nci maddesi ile T'YUK un 11’inci ve 13’iincii maddeleri arasindaki
catisma bakimindan onceki genel kanun — sonraki 6zel kanun” ve “Onceki 6zel kanun —
sonraki genel kanun” iliskilerinde hangi kanunun uygulanacagina iliskin esaslar géz oniinde
bulundurularak degerlendirmelerde bulunulacaktir.

659 sayili KHK tiim idareleri degil yalnizca genel biit¢e kapsamindaki idareleri ve 6zel
biitgeli idareleri kapsadigindan, idare esas itibariyle tek tarafli olarak faaliyette bulunmakla
birlikte 659 sayili KHK kapsaminda yapilan sulh basvurular taraflarin ortak iradeleri
dogrultusunda hukuki islem tesis edilmesi ile sonuglandigindan ve 659 sayili KHK’da bir
idari basvuru tiirli olarak sulh ayrintili bigcimde diizenlendiginden 659 sayili KHK nin 12’nci
maddesi 6zel nitelikli hukuk kurali (6zel kanun), [YUK un 11’inci ve 13’iincii maddeleri ise
genel nitelikli hukuk kurali (genel kanun) niteligine sahiptir.

Idari islemlere karsi ihtiyari olarak yapilan idari basvurular bakimindan IYUK’un
11’inci maddesi, 20.01.1982 tarihinde yiiriirliige girmis olmasi itibariyle 6nceki tarihli hukuk
kural1 (6nceki kanun), 659 sayili KHK nin 12°nci maddesi ise 02.11.2011 tarihinde yiiriirliige
girmis olmasi itibariyle sonraki tarihli hukuk kurali (sonraki kanun) niteligine sahiptir. Ancak
zimni ret siiresi bakimindan tersi bir durum s6z konusudur. Zira 659 sayili KHK nin zimni
ret siiresini altmis giin olarak belirleyen 12°nci maddesi 02.11.2011 tarihinde yiiriirlige
girmis olmasi itibariyle onceki tarihli hukuk kurali (6nceki kanun) niteligine sahipken
IYUK’un 11’inci ve 13’iincii maddeleri, séz konusu maddelerde daha &nce altmus giin olarak
belirlenmis olan zimni ret siiresini otuz giline indiren 7331 sayili Ceza Muhakemesi Kanunu
ve Bazi Kanunlarda Degisiklik Yapilmasima Dair Kanun 14.07.2021 tarihinde yiiriirlige
girdiginden sonraki tarihli hukuk kurali (sonraki kanun) niteligine sahiptir.

Anahtar Kelimeler: Idari Basvurular, Zimni Ret Siiresi, Hukuk Kurallarmm
(Kanunlarm) Catismasi, Ozel Kanun, Genel Kanun.
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Taking into Account the Provisions Contained in Articles 11
and 13 of the Administrative Trial Procedure Law No. 2577
and Article 12 of the Decree with the Force of Law No. 659 on
the Conduct of Legal Services in Public Administrations and
Private Budget Administrations within the Scope of the
General Budget, Evaluating Whether it is Possible to File a
Full Judicial Case Without Waiting for the Result of an
Administrative Application and How Many Days the Implied
Rejection Period will Be Accepted

ABSTRACT

Instead of directly filing a full remedy action due to administrative actions, the relevant
parties may first apply to the administration and request compensation for their damages in
accordance with Article 11 of the Administrative Procedure Law No. 2577, and if their
applications are rejected, they may file a full remedy action against the administration.
Because, in Article 11 of the Law on Administrative Procedure, it is foreseen that an
application can be made to the administration against administrative acts before filing an
“administrative lawsuit” without making a distinction between “action for annullment and
full remedy action”, and in Article 12 of Law No. 2577, which includes the provision that a
full jurisdiction lawsuit can be filed directly against administrative acts, it is stated that “the
right to apply to the administration pursuant to Article 11” is reserved for those concerned
due to an administrative transaction that harms them.

As in Article 11 of the Administrative Procedure Law, Article 12 of the Decree With
The Force Of Law No. 659 on the Execution of Legal Services in Public Administrations and
Special Budget Administrations within the Scope of the General Budget stipulates that those
who claim that their rights have been violated due to administrative procedures may file an
administrative application, and the application in question is a conciliation application.

Since the subject of both Article 11 of the Administrative Procedure Law and Article
12 of the Decree With The Force Of Law No. 659 are optional administrative applications
against administrative acts, Article 11 of the Administrative Procedure Law and Article 12 of
the Decree With The Force Of Law No. 659 have the same subject. Article 13 of the
Administrative Procedure Law and Article 12 of the Decree With The Force Of Law No. 659
have the same subject, as they both concern the mandatory administrative application before
filing a lawsuit against administrative conducts.

Although Decree With The Force Of Law No. 659 and the Code of Administrative
Procedure have the same subject, both in terms of administrative applications made
voluntarily before filing a lawsuit against administrative conducts and in terms of
administrative applications made compulsorily before filing a lawsuit against administrative
acts, Article 12 of Decree With The Force Of Law No. 659 stipulates that a lawsuit cannot be
filed before the application is concluded, unlike Article 11 of the Code of Administrative
Procedure, and unlike Articles 11 and 13 of the Code of Administrative Procedure, the
implied rejection period is determined as sixty days, not thirty days. Accordingly, Article 12
of the Decree With The Force Of Law No. 659 conflicts with Article 11 of the Administrative
Procedure Code regarding voluntary administrative applications against administrative acts,
and with both Articles 11 and 13 of the Administrative Procedure Code regarding the implied
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rejection period. In resolving the conflict between Article 12 of the Decree With The Force
Of Law No. 659 and Articles 11 and 13 of the Code of Administrative Procedure, it is
necessary to benefit from the principles regarding which legal rule (law) will be applied in
case of conflict of legal rules (Iaws). In terms of the conflict between Article 12 of the Decree
With The Force Of Law No. 659 and Articles 11 and 13 of the Code of Administrative
Procedure, evaluations will be made by taking into consideration the principles regarding
which law will be applied in the relationships of “previously dated general law - subsequent
dated special law” and “previously dated special law - subsequent dated general law”.

Since Decree With The Force Of Law No. 659 does not cover all administrations but
only administrations within the scope of the general budget and administrations with special
budgets, and since the administration essentially operates unilaterally and since the
applications for conciliation made within the scope of Decree With The Force Of Law No.
659 result in the establishment of legal proceedings in line with the common will of the
parties, and since conciliation is regulated in detail as a type of administrative application in
Decree With The Force Of Law No. 659, Article 12 of Decree With The Force Of Law No.
659 has the nature of a special legal rule (special law), while Articles 11 and 13 of the Code
of Administrative Procedure have the nature of a general legal rule (general law).

With regard to administrative applications made voluntarily against administrative
acts, Article 11 of the Code of Administrative Procedure is a previous legal rule (previous
law) since it entered into force on 20.01.1982, while Article 12 of the Decree With The Force
Of Law No. 659 is a later legal rule (subsequent law) since it entered into force on 02.11.2011.
However, the opposite is the case with regard to the implied rejection period. This is because
Article 12 of the Decree With The Force Of Law No. 659, which sets the period of implied
refusal as sixty days, entered into force on 02.11.2011, and therefore qualifies as an earlier
legal rule (earlier law), while Articles 11 and 13 of the IYUK qualify as later legal rules (later
law), as the Law No. 7331 on the Amendment of the Code of Criminal Procedure and Certain
Laws, which reduced the period of implied refusal, which was previously set as sixty days,
to thirty days, entered into force on 14.07.2021.

Keywords: Administrative Applications, Implied Rejection Period, Conflict of Legal
Rules (Laws), Special Law, General Law.
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Cekin iadesine (Cekin istirdatina) Yonelik Olarak Agilan
Davanin Ticari Dava Sarti Arabuluculuk Siirecine Tabi Olup
Olmadigi Meselesi

@ Dr. Ogr. Uyesi Sengiil AL KILIG*

OZET

06.12.2018 tarihli ve 7155 say1li Kanun’un 20. maddesi ile 6102 sayil1 TTK’ya eklenen
5/A maddesinin ilk halinde, ticari dava niteligindeki davalardan konusu bir miktar para olan
alacak ve tazminat talepleri hakkinda dava agilmadan 6nce, arabulucuya basvurulmasi bir
dava sart1 olarak diizenlenmisti. Ancak uygulamada “alacak ve tazminat talepleri” digindaki
diger baz1 dava tiirleri bakimindan da bu siirecin tiiketilmesi gerekip gerekmedigi meselesinin
tartismalara yol agtig1 ve farkli yargi kararlarinin verildigi de goriilmiistii. S6z konusu
tartismalar ve goriis ayriliklar1 6zellikle, taraflar arasindaki uyusmazlhigin bir ticari dava
olarak nitelendirildigi hallerde itirazin iptali, menfi tespit ve istirdat davalari gibi 6zellik arz
eden dava tiirleri ekseninde gergeklesmisti. Yasanan tereddiitlerin giderilebilmesi amaciyla
28.03.2023 tarihli ve 7445 sayili Kanun’un 31. maddesi ile TTK m. 5/A hiikmiinde yer alan
buibare “...para olan alacak, tazminat, itirazin iptali, menfi tespit ve istirdat davalarinda...”
seklinde degistirilmis; hiikiim bu haliyle 01.09.2023 tarihinde yiiriirliige girmis ve konu, bu
dava tiirleri bakimindan nispeten bir netlige kavusturulmustur. Ancak uygulamada, agilan
bazi davalarda davanin tiirli bakimindan kullanilan kavramlar nedeniyle, bu davalar
bakimindan da ticari dava sarti arabuluculuk siirecinin tiiketilmesi gerekip gerekmedigi
konusunda yine bazi tereddiitlerin yasandigi goriilmektedir. Bu konuda verilebilecek
orneklerden biri de Yargitay 11. HD’nin 25.12.2024 tarihli kararidir. Yapilacak olan
Sempozyumunuz kapsaminda tarafimizca sunulmak istenilen Bildirimizin de ¢ikis noktasini
teskil edecek olan s6z konusu bu kararda Yiiksek Mahkeme, ilk derece mahkemesi tarafindan
“cek istirdadi davasi”nin da TTK m. 5/4°da belirtilen “istirdat davas1” kapsaminda ticari
dava sarti arabuluculuga tabi oldugu ve bu siire¢ tiiketilmeden agilan davanmin esasa
girilmeden usulden reddinin gerektigi yoniinde verilen ve istinaf mahkemesince de yerinde
bulunan kararin usul ve yasaya uygun oldugu gerekgesiyle onanmasina karar vermistir (Bkz.
Y. 11. HD., T. 25.12.2024, E. 2024/1595, K. 2024/9423 sayili karar).

TTK m. 5/A geregince ticari dava sart1 arabuluculuga tabi olan “istirdat davast”,
hakkinda icra takibi baglatilmis olan bir kiginin, ddeme emrine itiraz etmemesi ya da itirazinin
kaldirilmast nedeniyle icra baskisi altinda esasinda borglu olmadigi bir parayr ddemek
mecburiyetinde kalmas1 sonucunda, ddemis oldugu bu paranin 2004 sayili IIK m. 72 hiikmii
cercevesinde kendisine iade edilmesi amaciyla agmis oldugu davadir. istirdat davasi esasinda

* Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali.
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bor¢lu olmadig halde icra takibi siirecinde sayilan bu sebeplerle 6deme yapmak zorunda
kalan bir kisinin hakkini koruma amaci tagimaktadir. Borcun 6dendigi tarihten itibaren bir y1l
iginde agilmasi gereken bu dava sayet aym1 zamanda TTK m. 4 geregince bir “ticari dava”™
niteligi tasimakta ise davanin agilmasindan 6nce ticari dava sart1 arabuluculuk siirecinin de
tilketilmesi gerekmektedir. Aksi durumda acilan dava usulden reddedilecektir (HUAK m.
18/A).

Uygulamada “¢ekin istirdadi davasi” olarak adlandirilan dava ise TTK m. 818/1, s
bendinin atfi ile ¢cekler hakkinda da uygulama alani bulacak olan TTK m. 757 ila 763 hiikmii
kapsaminda hukuken gecerli olan bir ceki, iradesi disinda elinden ¢ikan hamilin bu ¢eki
elinde bulunduran kisinin kim oldugunu bilmesi halinde senedin iadesine yonelik olarak ona
kars1 agacagi davadir (TTK m. 758, m. 763). Bu dava, esasinda TMK’da diizenlenen tagimir
davasi niteliginde olmakla birlikte, buradaki davanin olumlu sonug¢lanabilmesi i¢in TTK m.
792 hikkmii geregince, ¢ek eline gegmis bulunan yeni hamilin, kotiiniyetli olmasi ya da
iktisabinda agir kusuru bulunmasi gerekir. Zira ancak bdyle bir durumda yeni hamilin, ¢eki
iade etme ylikiimliiligl s6z konusu olacaktir.

TTK’da “lade Davasi” seklinde diizenlenmis olan bu dava, dgreti ve uygulamada
“cekin istirdadi davas:” bigiminde ifade edilmektedir. Ancak ¢ekin istirdadini konu alan bu
davada, esasinda 11K m. 72 hiikmii anlaminda, icra takibi ¢ercevesinde ve icra baskisi ile
O0denmis bir ¢ek bedelinin iadesine yonelik bir talepte bulunulmamaktadir. Aksine burada,
esya hukuku anlaminda taginir olarak kabul edilen ve hala gegerliligi bulunan ancak sahibinin
elinden herhangi bir sebeple ¢ikan ¢ekin, hamili tarafindan, senedi elinde bulunduran ve kim
oldugu da bilinen yeni hamile yonelik olarak ¢ekin kendisine iade edilmesi talebiyle bir dava
acilmaktadir. S6z konusu iade siirecinin ardindan hamil, ¢ek bedelini muhatap banka
nezdindeki diizenleyen hesabindan tahsil edebilecek ya da ¢ekin karsiliksiz kalmasi
durumunda miiracaat hakkini kullanabilecektir.

Tebligimizin amaci uygulamada ¢ekin istirdadi davasi olarak adlandirilan ve ¢ekin
iadesini konu alan bu davanin, TTK m. 5/A kapsaminda yer alan bir “istirdat davasi” olarak
nitelendirilip nitelendirilemeyecegi ve ticari dava sarti arabuluculuk siirecine tabi olup
olmadig1 konusunda ortaya ¢ikan sorulara akademik bir bakis agisi ile farkli alternatifleri de
g6z oniinde bulundurarak bir cevap verebilmek ve verilen yargi kararlarini da dikkate alarak
gorlisiimiizii ortaya koyabilmektir.

Anahtar Kelimeler: Istirdat Davasi, Cekin fadesi Davasi, Ticari Dava, Dava Sarti,
Ticari Dava Sart1 Arabuluculuk Siireci.

The Issue of Whether the Lawsuit Filed for the Return of the
Cheque (Restitution of the Cheque) is Subject to the
Mandatory Commercial Mediation Process

ABSTRACT

In its initial version of Article 5/A, which was added to the TCC No. 6102 with Article
20 of the Law No. 7155 dated 06.12.2018, it was regulated that prior to filing lawsuits of a
commercial nature involving claims for monetary debts or compensation, the subject matter
of which is a sum of money, application to mediation would be a mandatory procedural
requirement. However, in practice, it has been observed that the issue of whether this process
should be exhausted for certain other types of lawsuits, other than ‘claims for debts and
compensation,” has led to discussions, and different judicial decisions have been made so far
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due to these discussions. These discussions and disagreements were particularly centered on
specific types of actions, such as the annulment of objections or negative declaratory and
restitution actions, where the dispute between the parties is characterized as a commercial
lawsuit. In order to resolve the uncertainties experienced, the content in Article 5/A of the
Turkish Commercial Code (TCC), amended by Article 31 of Law No. 7445 dated March 28,
2023, was revised as “...claims for monetary debts, compensation, annulment of objection,
negative declaratory, and restitution actions...”. This revised provision came into effect on
September 1, 2023 and it can be claimed that it has provided relative clarity on these types of
lawsuits. However, in practice, due to the well-established concepts used in some lawsuits
regarding their classification, it is still observed that uncertainties persist about whether the
mandatory commercial mediation process must also be exhausted for these lawsuits. One
example that can be given in this regard is the decision of the 11™ Civil Chamber of the Court
of Cassation, dated 25.12.2024. In this decision, which will also constitute the starting point
of our Paper to be presented within the scope of your Symposium to be held at the same time,
the High Court has decided to approve the decision of the court of first instance that a
‘restitution of a check lawsuit’ is subject to commercial litigation mediation within the scope
of the ‘action for restitution " specified in Article 5/A of the TCC and that the lawsuit filed
without exhausting this process should be dismissed procedurally without going into the
merits, and that the decision of the court of appeal is in accordance with the procedure and
the law (For the relevant Court of Cassation decision, see Y. 11th HD, T. 25.12.2024, E.
2024/1595, K. 2024/9423).

Pursuant to Article 5/A of the TCC, an ‘action for restitution ’, which is subject to
mediation as a condition of commercial litigation, is a lawsuit filed by a person against whom
enforcement proceedings have been initiated for the return of the money that he/she has paid
as a result of being obliged to pay a money that he/she does not actually owe under the
pressure of enforcement due to his/her failure to object to the payment order or the removal
of his/her objection, within the framework of Article 72 of the Enforcement and Bankruptcy
Code (EBC) No. 2004. In essence, the restitution case aims to protect the rights of a person
who has to make a payment due to these reasons listed in the enforcement proceedings,
although he/she is not a debtor. This lawsuit, which must be filed within one year from the
date of payment, is subject to the mandatory commercial mediation process if it also qualifies
as a ‘commercial lawsuit’ under Article 4 of the Turkish Commercial Code (TCC).
Otherwise, any such lawsuit filed without completing the mediation process will be
procedurally dismissed. (Art. 18/A of the Law on Mediation in Legal Disputes).

In practice, a lawsuit referred to as a ‘restitution of a check’ is based on the provisions
of Article 818/1, subsection (s) of the Turkish Commercial Code (TCC), which also applies
to checks through the scope of Articles 757 to 763 of the TCC. This legal action allows a
holder, whose valid check has been removed from his/her possession without his/her consent,
to file a claim against the individual in possession of the check, provided he/she knows the
identity of the holder, demanding the return of the document. (TCC Articles 758, 763). This
lawsuit, fundamentally characterized as a movable property claim under the Turkish Civil
Code (TCC), can only be successfully resolved if, pursuant to Article 792 of the Turkish
Commercial Code (TCC), the new holder who possesses the check acted in bad faith or
demonstrated gross negligence in acquiring it. Only in such cases would the new holder be
obligated to return the cheque.

This lawsuit, regulated under the TCC as an ‘action for restitution,’ is considered the
‘action for restitution of a cheque’ in doctrine and practice. However, in this lawsuit for the
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recovery of a cheque, no claim is made for the return of a cheque that has been paid within
the framework of an enforcement proceeding and under the pressure of execution, as defined
in Article 72 of the Enforcement and Bankruptcy Code (EBC). On the contrary, in this case,
a lawsuit is filed by the bearer of the cheque, which is regarded as movable property under
the law of property and still valid, but which has been removed from the holder’s possession
for any reason. The bearer files the lawsuit against the new holder of the cheque, whose
identity is known, requesting that the cheque to be returned. After the return of the cheque,
the bearer may collect the cheque amount from the issuing account at the recipient bank or
exercise the right of recourse in the event the cheque bounces.

The purpose of our presentation is to address the questions regarding whether the
lawsuit, referred to in practice as the ‘action for restitution of a cheque,’ can be classified as
a ‘action for restitution under the scope of Article 5/A of the TCC. Additionally, it aims to
determine whether this lawsuit is subject to the commercial litigation mediation process, from
an academic perspective, considering different alternatives, and to present our opinion in light
of judicial decisions.

Keywords: Action for Restitution, Lawsuit for Restitution of a Check, Commercial
Lawsuit, Cause of Action, Mandatory Procedural Requirement for Commercial Mediation.

37



HUKUKUN GUNCEL MESELELERI
ERZINCAN SEMPOZYUMU li

TURK HUKUKUNDA MUHAKEME USULLERI
Ozet Bildiri Kitabi

(22-24 MAYIS 2025)

Erzincan Binali Yildinm Universitesi Hukuk Fakiiltesi

Tasima Hukuku ihtilaflarinin Ticari ve Tiiketici
Uyusmazliklarinda Dava Sarti Arabuluculuk A¢isindan
Degerlendirilmesi

@ Dr. Ogr. Uyesi Yasemin ASLAR UCYILDIZ*

OZET

Tasima hukuku, esya ve yolcu tagimaciliginda meydana gelen uyusmazliklar1 ¢oziime
kavusturmay1 amaglayan bir hukuk dali olarak kara yolu, deniz yolu, hava yolu ve demir yolu
tagimalarin1 kapsamina alir. Ticaretin kiiresel Ol¢ekte hizla gelismesi ile tasima sektorii
biiyiimekte ancak tasima islemlerinin karmasik yapisi ve kiiresellesmenin etkisiyle tagima
hukuku uyusmazliklari her gegen giin daha da yayginlagmaktadir. Tagima hukuku alanindaki
uyusmazliklar, ekseriyetle tasima sd6zlesmesinin ihlali, tasiyicinin yiik ve gecikme zararindan
dogan sorumlulugu, esyanin ziyai, hasar1 ve gecikme zarar1 gibi durumlardan
kaynaklanmaktadir. Bu alandaki uyusmazliklar, kabotaj tasimasindan kaynaklanabilecegi
gibi simnir 6tesi tasimalardan da kaynaklanabilir. Ikinci ihtimalde, uyusmazligm ¢dziimii cok
daha zor ve karmagsik bir hale gelebilmektedir. Her ne kadar uluslararasi tasima hukuku
uyusmazliklariin ¢éziimiinde tahkim, daha etkin bir rol oynasa da bu alanda meydana gelen
uyusmazliklarin  ¢ézimii i¢in alternatif uyusmazlik ¢6ziim yollarindan biri olan
arabuluculuga da bagvurulabilir. Yargi sistemindeki yiikii hafifletmek, taraflar arasinda daha
hizli ve esnek c¢ozliimler iretilebilmesini saglamak amaciyla, hukukumuzda bazi
uyusmazliklarda arabuluculuga bagvurulmasi zorunlu hale getirilmistir. Zorunlu
arabuluculuga tabi olan tasima hukuku uyusmazliklarinda arabuluculuk stireci, 6325 sayili
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nun 18/A hiikmii geregince yiiriitiiliir.
Uygulamada dava sartt kapsaminda olmayan tasima hukuku ihtilaflar1 i¢in de zorunlu
arabuluculuga basvurulabilmekte veyahut tam tersine ihtilaf dava sartina tdbi olmasina
ragmen arabuluculuk siirecine basvurulmaksizin dava agilabilmektedir. Ote yandan tasima
sozlesmesinden dogan bazi uyusmazliklar, tiiketici isleminden kaynaklandigi i¢in tiiketici
uyusmazliklarinda dava sarti arabuluculuga tabi iken ticari uyusmazliklarda dava sarti
arabuluculuk yoluna basvurulabilmektedir. Bu tiir yanlis uygulamalarin oniine gecebilmek
icin dava sart1 arabuluculuga tabi olan tagima hukuku uyusmazliklarinin kapsaminin Tiirk
Ticaret Kanunu'nun 5/A hiikmii ile Tiketicinin Korunmasi Hakkinda Kanun’un 73/A
hiikmiinden hareketle net olarak belirlenmesi elzemdir. Hangi tasima hukuku
uyusmazliklariin tiiketici hangilerinin ticari uyusmazliklarda dava sartt arabuluculuk
kapsaminda  oldugunun, hangilerinin dava sartt  arabuluculuk  kapsaminda
degerlendirilemeyeceginin tespiti gerekmektedir. Tasima hukukunun uzmanlik gerektiren,
teknik bir alan olmasi sebebiyle, bu gercevenin dogru ¢izilmesi 6nem tasimaktadir. Bu

* Cankur1 Karatekin Universitesi, Hukuk Fakiiltesi, Milletleraras: Ozel Hukuk Anabilim Dali.
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calismada tagima hukukundan kaynaklanan ihtilaflar, tiiketici ve ticari uyusmazliklarda dava
sart1 arabuluculuk agisindan degerlendirilecektir. Bu ihtilaflarin hangi sartlarla tiikketici, hangi
sartlarla ticari uyusmazliklarda dava sart1 arabuluculuga tabi olacag tespit edilecek ve konu
ornekler tizerinden somutlastirilacaktir. Bunun yani sira uygulamada karsilagilan sorunlara
deginilerek bu hususlarda ¢6zlim onerileri getirilmeye calisilacaktir.

Anahtar Kelimeler: Arabuluculuk, Dava Sarti, Ticari Uyusmazliklarda Dava Sarti
Arabuluculuk, Tiiketici Uyusmazliklarinda Dava Sart1 Arabuluculuk, Tasima Sézlesmesi.

Evaluation of Transportation Law Disputes in Terms of
Mandatory Mediation in Commercial and Consumer Disputes

ABSTRACT

As a branch of law that aims to resolve disputes arising in the transportation of goods
and passengers, transport law covers land, sea, air and rail transportation. With the rapid
development of trade on a global scale, the transportation sector is growing, but the complex
structure of transportation transactions and the effect of globalization, transportation law
disputes are becoming more and more common every day. Disputes in the field of law of
carriage mostly arise from breach of the contract of carriage, liability of the carrier for cargo
and delay damages, loss, damage and delay damages of the goods. Disputes in this area may
arise from cabotage transportation or cross-border transportation. In the latter case, the
resolution of the dispute may become much more difficult and complex. Although arbitration
plays a more effective role in the resolution of international transportation law disputes,
mediation, one of the alternative dispute resolution methods, may also be used to resolve
disputes arising in this field. In order to alleviate the burden on the judicial system and to
ensure faster and more flexible solutions between the parties, it has been made compulsory
to apply for mediation in some disputes in our law. The mediation process in transportation
law disputes subject to mandatory mediation is carried out in accordance with Article 18/A
of the Law No. 6325 on Mediation in Civil Disputes. In practice, mandatory mediation may
be applied for transportation law disputes that are not subject to the case condition, or on the
contrary, although the dispute is subject to the case condition, a lawsuit may be filed without
applying to the mediation process. On the other hand, since some disputes arising from the
transportation contract arise from a consumer transaction, mediation is subject to mediation
as a condition of litigation in consumer disputes, while mediation as a condition of litigation
can be applied in commercial disputes. In order to prevent such misapplications, it is essential
to clearly define the scope of transportation law disputes subject to mandatory mediation as
per Article 5/A of the Turkish Commercial Code and Article 73/A of the Consumer Protection
Law. It is necessary to determine which transportation law disputes are within the scope of
mediation as a condition of litigation in consumer disputes and which are within the scope of
mediation as a condition of litigation in commercial disputes, and which cannot be considered
within the scope of mediation as a condition of litigation. Since transportation law is a
specialized and technical field, it is important to draw this framework correctly. In this study,
disputes arising from transportation law will be evaluated in terms of mandatory mediation
in consumer and commercial disputes. The conditions under which these disputes will be
subject to mandatory mediation in consumer disputes and mandatory mediation commercial
disputes will be determined and the issue will be concretized through examples. In addition,
the problems encountered in practice will be addressed and solutions will be proposed.

Keywords: Mediation, Case Condition, Mediation as a Case Condition in Commercial
Disputes, Mediation as a Case Condition in Consumer Disputes, Carriage Contract.
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OZET

Bilindigi iizere Devletin yasama, yiiriitme ve yargi olmak iizere ili¢ temel erki,
Anayasamizda ifade edildigi sekli (m. 7-9) ile yetkisi bulunmaktadir. Anayasamizin “Yargi
Yetkisi” baglikli 9. maddesine gore “Yarg: yetkisi, Tiirk Milleti adina bagimsiz ve tarafsiz
mahkemelerce kullanilir.” S0z konusu yargi yetkisi, Devletin diger yetkilerine gore
kanaatimizce de daha 6zel ve ayricalikli bir yere sahiptir. Zira bu ayricalik, bu yetkinin
devletin hem yasama hem de yiiriitme yetkisi kapsaminda yerine getirdigi yasa koyma
faaliyeti ile bu yasalarin yiiriitiilmesi sirasinda yapilan islemlerinin hukuka aykiriliklar
barindirmasi ve bu aykiriliklarin giderilerek igslemlerin hukuka uygunlugunun saglanmasinda,
yarginin gorev iistlenmis bulunmasindan kaynaklanmaktadir.

Yarg: yetkisini tanimlamak amaciyla da organik (veya sekli) ve maddi 6l¢iit olmak
tizere iki Olgiit gelistirilmistir. Organik 6l¢iit, yarg: yetkisini tanimlarken Anayasamizin 9.
maddesindeki gibi bu yetki kendisine birakilan “mahkemeleri” esas almaktadir. Bu dlgiite
gore, mahkemelerin her tiirlii faaliyeti yargisal nitelik tagimaktadir. Ancak mahkemelerin
biitiin faaliyetleri yargisal nitelik tasimadigindan organik Olgiitiin yargi yetkisini biitiin
unsurlarin1 kapsayacak sekilde tanimlamasi miimkiin olmadigindan, doktrinde maddi 6lgiit
gelistirilmistir. Ancak bu Olgiite verilen anlam ve igerik bakimindan goriis ayriliklari
bulunmaktadir. Bilhassa anayasa ve idare hukukgularinin esas aldigi maddi dlgiite gore, yargi
yetkisi veya islevinden bagimsiz ve tarafsiz mahkemelerce, hukuki uyusmazliklarin ve
hukuka aykirilik iddialarinin yargisal usuller ¢ercevesinde, objektif hukukun uygulanmasi
yoluyla kesin olarak ¢oziilmesi ve karara baglanmasi yoniindeki bir Devlet faaliyetidir.
Aslinda sekli 6lgiitli de kapsayan bu tanimlama medeni yargilama hukuku bakimindan sadece
hukuki uyusmazliklari (yani davalar1) kapsamasi, baska bir ifade ile ¢cekismesiz yargi islerini
kapsam disinda birakmasi bakimindan medeni usul hukukgular1  bakimindan
elestirilmektedir. Kanaatimizce de bir baska elestiri, bu yetkinin sadece mahkemelerce
kullanildig1 seklinde tanimlamalarda aranmasi gerekir. Bu kapsamda yargi yetkisi veya
islevini, objektif hukukun (soyut hukuk kurallarinin), bagimsiz ve tarafsiz yargi organlarinca
yargisal usullere uygun olarak somut bir olaya yahut bir iliskiye uygulanmasi seklinde
tanimlamak miimkiindiir.

* Erzincan Binali Y1ldirim Universitesi, Hukuk Fakiiltesi, Medeni Usul ve Icra Iflas Hukuku Anabilim Dal1.
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Anayasa m. 2’de ifadesini bulan hukuk devleti olmanin bir geregi olarak, hak arama
hiirriyetinin (AY m. 36) etkin bir sekilde kullanimin1 saglamak i¢in bu hiirriyeti saglayacak
teskilatin kurulmasi ve ilgililerin ihtiyaglarini en elverisli sekilde karsilayacak sekilde isler
bir halde tutulmasi1 Devletin bir gorevidir. Bu baglamda Anayasamizin 9. maddesinde yargi
yetkisinin, mahkemelerce kullanilacagi agikca diizenlenmistir. Anayasa Mahkemesi de gesitli
kararlarinda somut norm denetimi (AY m. 152) kapsaminda mahkemeyi tanimlarken,
kurulusu, gorev ve yetkileri ile isleyisi ve yargilama usuliiniin kanunla diizenlenmis olmasi,
karar organlarinin hakimlerden olugmasi, bu merciin Anayasa’da sayilan ve iistiinde yiiksek
bir mahkemenin bulundugu yargi kollarindan birinin i¢inde yer almasi, yargilama teknikleri
uygulayarak uyusmazliklari ¢ozmekle gorevli kilinmis olmasi, merciin {iyelerinin atanma,
hak ve odevlerinin, emekliye ayrilmalarinin Anayasa’nin 6n gordiigii mahkemelerin
bagimsizligi ve hakimlik teminati esaslarina gore diizenlenmis bulunmasi gerektigi
seklindeki kriterlere gore baska bir ifade ile “dar anlamda mahkeme” kavramini esas almistir.
Buna gore dar anlamda mahkeme kisaca, Devlet tarafindan gorevlendirilmis bulunan ve
yargilama yapmak suretiyle karar vermekle yetkilendirilmis bulunan kuruluslar1 ifade
etmektedir. Bu tanim Anayasamizin 9. maddesinde yargi yetkisinin kendisine birakildigi
mahkeme kurumunu ifade etmektedir.

Hukuk Muhakemeleri Kanunu’nun 407 vd. maddelerinde, Milletleraras1 Tahkim
Kanunu’nda “Tahkim” kurumu veya “tahkim yargilamas1” diizenlenmistir. Tahkim, bir hak
tizerinde uyusmazliga diismiis taraflarin irade serbestisine dayanarak aralaridaki
uyusmazligin ¢oziimii hususunda karar verme yetkisini, devlet mahkemeleri yerine bir veya
birkag kisiye birakmalar1 ve bu kisi veya kisilerce uyusmazligin incelenip icra edilebilir bir
karar ile ¢oziimiine denir. Devlet mahkemelerinin sahip oldugu bu yarg: yetkisinin kendisine
devredildigi, bu kisiye hakem, birden fazla hakeme hakem heyeti ve dahi “hakem
mahkemesi” de denilmektedir. Meslegi hakimlik olmayan hakemlerin olusturdugu “hakem
mahkemeleri”, gerek Anayasanin 9. maddesinin lafz1 gerekse Anayasa Mahkemesinin
miinferit kararlarindaki kriterler baglaminda dar anlamda mahkeme kavramina sokmak
miimkiin degildir. Ancak yargilama islevi mahkeme disinda tahkim yolu ile de yerine
getirildigine gore bu durum, dar anlamda mahkeme kavraminin yetersizligini ortaya
koymaktadir. Hakem mahkemelerini de kapsar sekilde mahkeme kavraminin
anlamlandirilmasi halinde genis anlamda mahkeme kavramina ulagilmaktadir. Ancak gerek
Anayasa m. 9 gerekse 5235 sayili Kanun, HMK gibi diger kanunlarda ise mahkeme kavrami
ile ifade edilenin Devlet mahkemesi olduguna siiphe bulunmamaktadir. Bu sebeple de
kanaatimizce ‘“hakem mahkemesine de yargi yetkisinin birakilmasi” Anayasa’nin 9.
maddesine aykiridir. Bu durumda olmasi gereken hukuk bakimindan ya Anayasa’nin 9.
maddesindeki yarg1 yetkisinin, Tirk Milleti adina bagimsiz ve tarafsiz mahkemelerce
kullanilacagina iligskin hiikme, “tahkim yargilamasina iligkin hususlar sakli kalmak™ sartiyla
seklinde hiikiim eklemek ya da mahkemeler teskilatina iliskin Anayasa ve diger kanunlardaki
ilgili hiikiimlerde mahkemeden maksadin ayrica “hakem, hakem heyeti veya hakem
mahkemesini” de kapsadigmnin diizenlenmesidir.

Anahtar Kelimeler: Anayasa m. 9, Yarg1 Yetkisi, Dar Anlamda Mahkeme, Genis
Anlamda Mahkeme, Hakem Mahkemesi.
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An Assessment of the Judicial Authority of the
Arbitrator/Arbitral Tribunal under the Article 9 of the Turkish
Constitution and the Suitability of the Current Provision in
Terms of Normative Legal Requirements

ABSTRACT

As is well known, the State possesses three fundamental powers—Iegislative,
executive, and judicial—as articulated in Articles 7 to 9 of the Constitution. Article 9, titled
“Judicial Power,” provides that “Judicial power shall be exercised by independent and
impartial courts on behalf of the Turkish Nation.” In our view, judicial power holds a more
distinctive and privileged position compared to the other branches of State authority. This
privileged status arises from the fact that judicial power is exercised within the domain of
both the legislative and executive branches, and because acts carried out in the execution of
these laws may involve unlawfulness, the judiciary assumes the responsibility of rectifying
such unlawful acts and ensuring legal conformity.

To define judicial authority, two criteria have been developed: the organic (or formal)
and the material criteria. The organic or formal criterion, as reflected in Article 9, is based on
the delegation of judicial authority to “courts.” According to this view, all activities
conducted by courts are considered judicial in nature. However, not all court activities
inherently possess a judicial character, making the organic criterion insufficient to
comprehensively define judicial authority. Consequently, the material criterion has been
developed in legal doctrine. Nonetheless, there is considerable disagreement regarding the
meaning and scope of this criterion. According to the material criterion, predominantly
accepted by constitutional and administrative scholars, judicial authority constitutes a State
function that involves resolving legal disputes and allegations of illegality by applying
objective legal norms through judicial procedures, conducted by impartial courts independent
from external influence. This definition, while encompassing the formal criterion, is critiqued
by procedural law scholars for being limited to contentious judicial proceedings—i.e.,
lawsuits—thus excluding non-contentious proceedings. In our opinion, another criticism
pertains to the assumption that this authority is exercised solely by courts. Accordingly,
judicial authority may be defined as the application of objective legal rules to specific cases
or relationships by independent and impartial judicial bodies in accordance with judicial
procedure.

As a corollary of the rule of law, as stipulated in Article 2 of the Constitution, the State
bears the responsibility of establishing and maintaining an institutional framework to ensure
the effective exercise of the right to legal remedies (Article 36), thereby making this right
functional and responsive to the needs of relevant stakeholders. As noted, Article 9 explicitly
provides that judicial power shall be exercised by independent and impartial courts on behalf
of the Turkish Nation. In interpreting the term “court” in the context of concrete norm review
(Article 152), the Constitutional Court has, in various rulings, employed several criteria: the
body must be established by law; its duties, powers, and procedures must be legally regulated;
its decision-making members must be judges; it must belong to one of the constitutionally
enumerated judicial branches and be subject to a higher court; it must resolve disputes through
judicial methods; and the appointment, rights, duties, and retirement of its members must
comply with constitutional principles ensuring judicial independence and tenure security—
in short, the “court in the narrow sense.” Thus, in this narrow sense, a court refers to
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institutions authorized by the State to adjudicate disputes. This definition corresponds to the
judicial authority referred to in Article 9.

Articles 407 et seq. of the Code of Civil Procedure, along with the International
Arbitration Law, regulate the institution of “arbitration” or “arbitral proceedings.” Arbitration
involves disputing parties voluntarily transferring the authority to resolve their dispute to one
or more individuals—rather than State courts—who then render a binding decision. The
individual is referred to as an arbitrator, and a panel of such individuals may be termed an
arbitration board or even an “arbitration court.” However, arbitration courts composed of
individuals who are not professional judges cannot be included within the narrow definition
of a court, neither according to the wording of Article 9 nor based on the Constitutional
Court’s criteria. Nevertheless, since arbitration also fulfils a judicial function outside the State
court system, this underscores the inadequacy of the narrow court definition. If the term
“court” is interpreted to include arbitration courts, a broader definition emerges. However, it
is clear that the term “court,” as used in Article 9 and in other legislative texts such as Law
No. 5235 and the Code of Civil Procedure, refers exclusively to State courts. Therefore, in
our view, the delegation of judicial authority to arbitration courts contradicts Article 9 of the
Constitution. From a normative perspective, constitutional consistency requires either an
amendment to Article 9 inserting a clause such as “without prejudice to matters concerning
arbitral proceedings,” or a legal provision stating that, in the relevant constitutional and
statutory provisions concerning judicial organization, the term “court” also encompasses
arbitrators, arbitration boards, and arbitration courts.

Keywords: Constitution Article 9, Judicial Power, Court in the Narrow Sense, Court
in the Broad Sense, Arbitration Court.
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OZET

Gegici hukuki koruma, heniiz nihai hukuki koruma ger¢eklesmeden, yargilamanin
sonucu elde edilecek kararla ortaya cikacak durumun tehlikeye girmesine engel olmak
amaciyla basvurulan hukuki korumay: ifade eder. Yargilamanin sonucunun, yargilamaya
baslandig1 anda ve bazi hallerde yargilamaya baslanmadan onceki siireci de kapsar sekilde
giivence altina alinmasi gerekebilir. Glivence ancak kesin hukuki korumaya dair mahkemece
hiikiim verilinceye kadar, asil yargilamay1 tamamlayici niteligi haiz olan gecici hukuki
koruma kararlariyla elde edilir.

Medeni usul hukukunda, taraflarin, mahkemelerce ve tahkim yargilamasinda verilen
kararlara karsi bagvurabilecekleri bazi hukuki careler bulunmaktadir. Uyusmazligin
taraflarina veya yargilama siirecine dahil olan {giincii kisilere taninan, bir hakkimn elde
edilmesi veya hak konusunun ifas1 amaciyla, mahkemece verilen karardaki varsa maddi veya
usuli eksikligin, yanlhishigin ve hatalarin ortadan kaldirilmasi i¢in taninan her tiirlii usuli
basvuruya hukuki ¢are denilmektedir. Ancak kararlarin incelenmesi veya kanunda 6ngoriilen
kosullar gerceklesirse yeniden gdzden gecirilmesini saglayan her hukuki care veya basvuru
yolu, teknik anlamda bir kanun yolu degildir. Zira kanun yolu, mahkemece verilen nihai
karara kars1 bagvurulabilen ve bu kararin daha iist seviyedeki bir mahkeme tarafindan hukuka
uygunlugunun denetlenerek varsa eksiklerinin giderilmesini ve yanligliklarin diizeltilmesini
saglamak amaciyla, taraflara verilmis bir bagvuru imkanidir. Hukuki ¢are, kanun yollarini da
kapsayan bir list kavrami ifade ederken kanun yolu, hukuki ¢arenin 6zel bir tiirii olarak kabul
edilmektedir. Baska bir deyisle her kanun yolu bir hukuki ¢are olarak degerlendirilebilirken,
her hukuki ¢are bir kanun yolu olmayacaktir.

Bir hukuki ¢arenin kanun yolu olarak ifade edilebilmesi i¢in dar anlamda kanun
yolunun karakteristik iki 6zelligi olan, erteleyici ve aktarici etkilerinin bulunmasi gerekir. Bu
cercevede ornegin IIK m. 265/ 1 geregince, ihtiyati haciz kararlarina karsi, dngoriilen
sebeplere istinaden itiraz yoluna gidilebilecektir. Ancak itiraz bagvuru yolunda, karar1 veren
mahkemeye veya ayni derecede farkli bir mahkemeye yapilip da bu mahkemece
inceleneceginden burada dar anlamda kanun yolunun aktarici etkisi, baska bir deyisle bir iist
mahkeme tarafindan incelenme hali bulunmadigi goriiliir. Bir bagvuru aracinda, kanun yoluna

* Erzincan Binali Y1ldirim Universitesi, Hukuk Fakiiltesi, Medeni Usul ve Icra Iflas Hukuku Anabilim Dal1.
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ait 6zelliklerden herhangi biri mevcut degilse, bagvuru yolunu hukuki gare olarak ifade etmek
yerinde olur.

Hukuk Muhakemeleri Kanunu’nun Onuncu Kisim Bashgi, “Gegici Hukuki
Korumalar” altinda m. 389 vd. hiikiimlerinde ihtiyati tedbir, diger gec¢ici hukuki korumalar
ve bu kararlara kars1 basvuru yollarma iliskin diizenlemeler yer almaktadir. HMK’dan bagka
[iK m. 257 vd. hiikiimlerinde diizenlenen ihtiyati Haciz de bir diger hukuki koruma tedbiri
olarak karsimiza c¢ikmaktadir. Mahkemelerce verilen ihtiyati tedbir ve ihtiyati haciz
kararlarma karst gerek HMK’daki gerekse 1IK’daki hiikiimler kapsaminda kanunda
ongoriilen sartlar ¢ergevesinde sadece kanun yoluna degil ayni zamanda itiraza bagka bir
ifade ile hukuki ¢areye bagvurulmasi miimkiindiir.

Tahkimde gecici hukuki koruma kararlart HMK m. 414°te diizenlenmistir. Hiikmiin ilk
fikrasina gore, aksi kararlastirilmadikga, tahkim yargilamasi sirasinda hakem veya hakem
kurulu, taraflardan birinin talebi lizerine, bir ihtiyati tedbirin alinmasina veya delil tespitine
karar verebilir. Ayrica ayn1 hiikkmiin besinci fikras1 geregince, mahkemenin verdigi ihtiyati
tedbir karari, hakem veya hakem kurulu tarafindan degistirilebilir veya ortadan kaldirilabilir.
HMK 389 vd. veya IIK m. 257 vd. nin aksine, HMK m. 414 vd. da hakemlerce verilecek
ihtiyati tedbir kararlarina karsi bagvurulacak hukuki careye iliskin agik bir diizenleme
bulunmamaktadir.

Doktrinde hakemlerce verilecek gegici hukuki koruma kararlarina karsi gidilebilecek
bir hukuki ¢arenin ya da kanun yolunun ne oldugu hususunda goriis birligi bulunmamaktadir.
Bu sebeple bu kararlara kars1 hangi hukuki ¢areye basvurulabileceginin, kanun yolu olarak
ise iptal davasina basvuru kabul edilecekse bu hususla birlikte iptal davasina basvuru halinde
hangi sebeplere istinaden bu bagvurunun yapilabileceginin de agik¢a diizenlenmesi yerinde
olacaktir.

Anahtar Kelimeler: Medeni Usul Hukuku, Gegici Hukuki Korumalar, Ihtiyati Haciz,
Ihtiyati Tedbir, Hukuki Care.

Objection as a Legal Remedy Against Temporary Legal
Protection Orders Under, the Code of Civil Procedure and the
Enforcement and Bankruptcy Code

ABSTRACT

Temporary legal protection refers to the legal measures taken to prevent a situation,
which may arise from the final judicial decision, from being jeopardized before the ultimate
legal protection is provided. The outcome of the litigation may need to be secured from the
moment the case is initiated, and in some instances, even before the proceedings begin, in
order to ensure the result. This security is achieved through temporary legal protection
decisions, which complement the main litigation, until a final judgment is made regarding the
definitive legal protection by the court.

In civil procedure law, there are certain legal remedies available to the parties that can
be pursued against the decisions made by courts and in arbitration proceedings. Legal
remedies refer to any procedural recourse granted to the parties involved in the dispute or
third parties participating in the legal process, with the aim of obtaining a right or fulfilling
the subject of a right, to eliminate any material or procedural deficiencies, errors, or mistakes
in a decision made by the court. However, not every legal remedy or appeal route that allows
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for the examination of decisions or the reconsideration of a decision if the conditions
stipulated by law are met is technically considered a legal remedy. This is because a legal
remedy, or “appeal,” refers to a recourse available against a final decision made by a court,
through which its conformity with the law is reviewed by a higher-level court, ensuring any
deficiencies are corrected and mistakes are rectified. While legal remedy refers to a broader
concept that includes legal appeals, the appeal route is considered a specific type of legal
remedy. In other words, every appeal route can be regarded as a legal remedy, but not every
legal remedy will be an appeal route.

In order for a legal remedy to be considered a legal remedy by appeal in the strict sense,
it must possess two characteristic features of an appeal remedy: suspensive and transmissive
effects. In this context, for example, under Article 265/1 of the Enforcement and Bankruptcy
Law (IiK), it will be possible to file an objection against precautionary attachment decisions
based on the specified grounds. However, in the objection procedure, since the appeal is made
to the court that issued the decision or another court of the same level for examination, the
transmissive effect of the legal remedy in the strict sense, in other words, the review by a
higher court, is not present. If neither of the characteristics of an appeal remedy is present in
a particular avenue of appeal, it would be more appropriate to refer to the appeal route as a
legal remedy.

The title of the Tenth Chapter of the Code of Civil Procedure, “Temporary Legal
Protections,” includes provisions regarding precautionary measures, other temporary legal
protections, and the legal avenues available against these decisions, under Articles 389 and
following. In addition to the Code of Civil Procedure (HMK), Precautionary Seizure,
regulated under Articles 257 and following of the Enforcement and Bankruptcy Law (1K),
also emerges as another legal protection measure. Against the precautionary measures and
precautionary seizure decisions issued by the courts, it is possible to appeal, not only through
the legal remedies provided under the provisions of both the HMK and IiK, but also to file
an objection, in other words, seek another legal remedy, within the conditions foreseen by
law.

The interim legal protection decisions in arbitration are regulated in Article 414 of the
Civil Procedure Code (HMK). According to the first paragraph of the provision, unless
otherwise agreed, during the arbitration proceedings, the arbitrator or the arbitral tribunal
may, upon the request of one of the parties, decide to take an interim injunction or to conduct
evidence preservation. Additionally, according to the fifth paragraph of the same provision,
the interim injunction decision given by the court may be modified or eliminated by the
arbitrator or the arbitral tribunal. Contrary to Articles 389 and following of the HMK or
Atrticle 257 and following of the Enforcement and Bankruptcy Law (1IK), there is no explicit
regulation in Articles 414 and following of the HMK regarding legal remedies against interim
injunction decisions made by arbitrators.

There is no consensus on the legal remedy or legal recourse available against the
temporary legal protection decisions to be made by arbitrators in the doctrine. Therefore, it
would be appropriate to clearly regulate, along with the legal recourse to be applied if an
annulment case is accepted as the legal remedy, the reasons for which such a recourse can be
made in the case of filing an annulment lawsuit.

Keywords: Civil Procedure Law, Temporary Legal Protections, Precautionary
Attachment, Provisional Measures, Legal Remedy.
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OZET

Uluslararas1 Adalet Divan1 (UAD), Birlesmis Milletler ‘in ana yargi organi olup 1945
yilinda Birlesmis Milletler (BM) Antlagsmasi ile kurulmus ve 1946 yilinda faaliyete ge¢mistir.
Merkezi Lahey’de bulunan Divan’in kurulusu ve isleyisi BM Antlagsmasi’nin 92-96.
maddeleri arasinda diizenlenmistir. Bunun disinda, BM Antlagmasina ek 70 maddelik bir
statiisii bulunmaktadir. Bu Statii, BM Antlasmasi’nin ayrilmaz bir pargasidir. Son olarak
UAD’nin ¢aligmalarini ve isleyisini diizenleyen bir de ig¢ tiiziigii bulunmaktadir.

Devletleraras1 uyusmazliklar: uluslararas1 hukuka uygun olarak ¢6zmekle yetkili olan
UAD, taraf devletlerin rizasina dayali olarak yargi yetkisini kullanmakta ve uluslararasi
antlagmalar, uluslararasi teamiil ve hukukun genel ilkelerine dayanarak kararlar almaktadir.
Divan, ayn1 zamanda BM Genel Kurulu ve Giivenlik Konseyi gibi organlara hukuki danisma
goriisleri sunabilmektedir.

Divan’in devletlerarasindaki uyusmazliklar ile ilgili yetkilendirilmesi dort sekilde
gerceklesmektedir. Bunlardan ilki devletler arasinda yapilan genel veya 6zel nitelikli bir
antlagsmaya, ilgili antlagmadan dogan uyusmazliklar ile ilgili Divan’in yetkili olacagina dair
hiikiim konulmasidir. ikinci yol, aralarinda uyusmazlik ¢ikan taraflarin bir tahkimname ile
Divan’1 yetkilendirmesidir. Ugiincii olarak devletler, belirli bir hususta veya genel olarak
kendilerinin taraf olduklar1 tiim uyusmazliklarda Divan’in yetkili olacagina dair beyanda
bulunabilirler. Son olarak devletler, taraf olduklar1 bir uyusmazlik Divan’in Oniine
gotiiriildiigi zaman Divan’in yetkili olmadigina dair bir itirazda bulunmayarak zimnen
Divan’1 yetkilendirebilirler. Divan, devletlerarasi uyusmazliklar ile ilgili hi¢gbir davada
otomatik olarak yetkili degildir. Divan’in herhangi bir devletleraras1 uyusmazliga
bakabilmesi i¢in muhakkak yetkilendirilmis olmasi gerekmektedir. Dolayisiyla her bir dava
icin Divan’in yetkisini ayrica incelemek gerekmektedir.

Bir uyusmazlikta, esas hakkinda karar verilinceye dek taraflarin haklarinin korunmasi
ve uyusmazligin agirlagmasinin 6niine gegmek iizere Divan tarafindan gecici tedbirlere
basvurulabilmektedir. Divan’in gegici tedbirlere bagvurabilmesi i¢in, ilk bakista (prima facie)
yetkili olduguna hiikmetmesi yeterlidir. Bir diger ifade ile Divan, ilk bakista yetkili oldugunu
diislindiigli uyusmazliklarda, mevcut sartlar gerektiriyorsa gegici tedbir karar1 alabilir ancak
daha sonra ilgili uyusmazlikta yetkili olmadigina kanaat getirip davaya bakmay1 reddedebilir.

* Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, Milletleraras1 Hukuk Anabilim Dali.
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Bununla birlikte Divan’in esasa iliskin kararlar1 gibi gegici tedbir kararlar1 da taraflar
bakimindan baglayicidir. BM Antlagmasi uyarinca, taraflardan biri Divan’in kararini yerine
getirmezse digeri Glivenlik Konseyi’ne bagvurabilir.

Bu ¢alismada UAD’nin yarg1 yetkisine giren devletleraras1 uyusmazliklarin ne anlama
geldigi, bir devletlerarast uyusmazlikta UAD’nin nasil yetkilendirildigi, UAD’ nin geg¢ici
tedbir kararlar1 ve bu kararlarin hukuki etkisi ile bir davanin esastan incelenme siireci,
Soykirim  Sucunun Onlenmesi ve Cezalandirilmasi Sézlesmesi'nin Gazze Seridi nde
Uygulanmasi Davast lizerinden ele almacaktir. S6z konusu dava, Giliney Afrika
Cumhuriyeti’nin, 29 Aralik 2023’te, 1948 tarihli Birlesmis Milletler Soykirimm Onlenmesi
ve Cezalandirilmas1 Sézlesmesi’ni ihlal ettigi gerekcesiyle Israil aleyhine yaptig1 basvuru ile
baslamis ve halen devam etmektedir. Hem Giiney Afrika hem de Israil’in taraf oldugu bu
Sozlesme’nin 9. Maddesi uyarinca taraf devletler arasinda So6zlesme’nin uygulanmasi,
yorumlanmasi veya yerine getirilmesi ile ilgili ¢ikabilecek uyusmazliklarda UAD yetkilidir.

Su ana kadar bu davada Divan, ilk bakista (prima facie) yetkili olduguna hitkkmederek,
Giliney Afrika Cumhuriyeti’nin talebi dogrultusunda gegici tedbir kararlarina bagvurmustur.
Ardindan 28 Ekim 2024’te de Giiney Afrika yaklasik 5000 sayfalik bir dosyay1 Divan’a
teslim etmistir. Israil’in bu dosyada yer alan iddia ve delillere 28 Temmuz 2025 tarihine kadar
yanit vermesi gerekmektedir. Bu tarihten once Israil UAD’ye yetkisizlik itirazinda
bulunabilir. Ik durugma esnasinda israil temsilcileri Giiney Afrika ve Israil arasinda bir
uyusmazlik bulunmadigr i¢in Divan’in yetkili olmadigin1 dile getirdiler ancak resmi bir
itirazda bulunmadilar. Bdyle bir itirazda bulunulmasi halinde Divan, dncelikle yetkili olup
olmadig1 degerlendirmesini yapacaktir. Bu asamada Divan’in daha onceki davalarda bir
devletlerarasi uyusmazIligi nasil tanimladigi énem arz etmektedir Divan yetkili olduguna
hiikmederse veya Israil’den bu yénde bir resmi bir itiraz gelmezse davayi esastan incelemeye
devam edecektir. Sayet olas1 bir yetki itiraz1 sonrasinda Divan bu davada yetkili olmadigina
hilkkmederse o zaman davay1 reddedecektir.

Anahtar Kelimeler: Uluslararasi Adalet Divani, Devletlerarast Uyusmazlik, Yargi
Yetkisi, Yetkisizlik itirazi, Gegici Tedbir Kararlari, Giiney Afrika Cumhuriyeti, Israil, Gazze,
Soykirim.

Procedure of the International Court of Justice: Application
of the Convention on the Prevention and Punishment of the
Crime of Genocide in the Gaza Strip (South Africa v. Israel)

ABSTRACT

The International Court of Justice (ICJ), the main judicial organ of the United
Nations, was established by the United Nations (UN) Charter in 1945 and became
operational in 1946. The establishment and functioning of the Court, headquartered in
The Hague, is regulated in Articles 92-96 of the UN Charter. In addition, it has a Statute
of 70 articles annexed to the UN Charter. This Statute is an integral part of the UN
Charter. Finally, the ICJ also has a by-law regulating its work and functioning.

The ICJ, which is authorised to settle inter-State disputes in accordance with
international law, exercises its jurisdiction based on the consent of the States Parties and
takes decisions on the basis of international treaties, international custom and general
principles of law. The Court can also provide legal advisory opinions to bodies such as
the UN General Assembly and the Security Council.
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The Court is empowered to deal with disputes between states in four ways. The first
of these is to include a provision in a general or special treaty between states that the
Court will be competent in disputes arising out of the relevant treaty. The second way is
the authorisation of the Court by the parties to the dispute through an arbitration
agreement. Thirdly, states may declare that the Court shall be competent in a particular
matter or in general in all disputes to which they are a party. Finally, when a dispute to
which they are a party is brought before the Court, states may implicitly authorise the
Court by not objecting that the Court is not competent. The Court is not automatically
competent in any case concerning inter-State disputes. In order for the Court to hear any
inter-State dispute, it must be authorised. Therefore, it is necessary to examine the Court’s
competence for each case separately.

In a dispute, the Court may resort to provisional measures in order to protect the
rights of the parties and to prevent the aggravation of the dispute until the decision on the
merits is rendered. In order for the Court to apply provisional measures, it is sufficient
for the Court to rule that it has prima facie jurisdiction. In other words, the Court may
decide on provisional measures in disputes where it considers that it has prima facie
jurisdiction, if the circumstances so require, but may later refuse to hear the case if it
considers that it does not have jurisdiction in the relevant dispute. However, like the
Court’s decisions on the merits, interim measures are binding on the parties. Pursuant to
the UN Charter, if one party fails to comply with the Court’s decision, the other party
may apply to the Security Council.

In this study, the meaning of inter-state disputes falling within the jurisdiction of
the ICJ, how the ICJ is authorised in an inter-state dispute, the ICJ’s interim measures
and the legal effect of these decisions, and the process of examining a case on the merits
will be examined through the Case on the Application of the Convention on the
Prevention and Punishment of the Crime of Genocide in the Gaza Strip. The case in
question started on 29 December 2023 with the application filed by the Republic of South
Africa against Israel for violating the 1948 United Nations Convention on the Prevention
and Punishment of the Crime of Genocide. Pursuant to Article 9 of this Convention, to
which both South Africa and Israel are parties, the ICJ is competent in disputes between
States Parties concerning the application, interpretation or fulfilment of the Convention.

So far, in this case, the Court has ruled that it has prima facie jurisdiction and has
applied for interim measures at the request of the Republic of South Africa. Then, on 28
October 2024, South Africa submitted a file of approximately 5000 pages to the Court.
Israel is required to respond to the allegations and evidence contained in this file until 28
July 2025. Before this date, Israel may submit an objection of lack of jurisdiction to the
ICJ. During the first hearing, Israeli representatives stated that the Court did not have
jurisdiction as there was no dispute between South Africa and Israel, but did not make a
formal objection. If such an objection is made, the Court will first assess whether it has
jurisdiction. At this stage, it is important how the Court has defined an interstate dispute
in previous cases. If the Court decides that it has jurisdiction, or if no formal objection to
this effect is received from Israel, it will proceed to examine the case on the merits. If,
following a possible jurisdictional challenge, the Court finds that it does not have
jurisdiction in this case, then it will dismiss the case.

Keywords: International Court of Justice, Inter-State Dispute, Jurisdiction,
Objection of Lack of Jurisdiction, Interim Measures, Republic of South Africa, Israel,
Gaza, Genocide.
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OZET

12.03.2024 tarih ve 32487 sayili Resmi Gazete’de yayimlanan 02.03.2024 tarih ve
7499 sayili “Ceza Muhakemesi Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasia Dair
Kanun” ile 2004 sayili icra ve iflas Kanunu’nda (1iK) da 6nemli degisiklikler yapilmustir.
Genellikle kanunda yer alan siirelerle ilgili olan bu degisikliklerin bir kismi ise icra
mahkemesinin kararlarina kars1 kanun yollarina basvuruya iliskindir. Icra mahkemesinin
istinaf edilemeyen kararlarinin, istinaf siiresinin ve bu kanun yoluna basvurulmasinin sonucu
ile ilgili hususlarm diizenlendigi “Istinaf yoluna bagvurma ve incelenmesi” baslikli IIK m.
363/f. 1, c. 2°de yer alan “Istinaf yoluna basvuru siiresi tethim veya teblig tarihinden itibaren
on giindiir” seklindeki hiikiim, “Istinaf yoluna bagvuru siiresi teblig tarihinden itibaren iki
haftadir” seklinde degistirilmistir. Hiiklimdeki “tethim” ifadesi madde metninden ¢ikarilarak
siirenin sadece tebligle baslayacagi diizenleme altina alinmistir. Yapilan degisiklik hem
kanunda olmayan, fakat uygulamada gelistirilen “siire tutum dilekgesi” seklindeki
uygulamalarin hem de konuyla ilgili tereddiitlerin sonlandirilmasi bakimindan 6nemlidir.
Siirenin “on gilin” yerine “iki hafta” olarak diizenlenmesi de konuyla ilgili karisiklig1 gidermis
ve diizenlemeyi, bu konudaki genel norm olan 6100 sayil1 Hukuk Muhakemeleri Kanunu’nun
kanun yollarina bagvuru siiresine iligskin hiikiimleriyle uyumlu hale getirmistir. Nitekim 7499
sayil1 Kanun’un genel gerekcesinde de kanun koyucunun bu konudaki amaci, “... hukuk
yargilamasinda, kanun yollarmma basvuruda farkli siirelere yer verilmesi, muhakeme
siirelerinin adalete erigimini giiglestirebilmekte, hak arama yollarinin kullanilmasinda
karigikliga sebebiyet verebilmekte ve hak kayiplarina neden olabilmektedir. Bu sorunlarin
Onlenebilmesi i¢in siirelerin olabildigince yeknesak hale getirilmesi gerekmektedir” seklinde
ifade edilmistir. “Temyiz yoluna basvurma ve incelenmesi” basligimi tasiyan [IK m. 364’te
ise ikinci fikrada bir degisiklik yapilmistir. “Yukarida belirtilen kararlara karsi temyiz yoluna
basvurma ve incelemesi Hukuk Usulii Muhakemeleri Kanunu hiikiimlerine goére yapilir”
seklinde kisim, “Birinci fikrada belirtilen kararlara karsi, teblig tarihinden itibaren iki hafta
icinde temyiz yoluna basvurulabilir; temyiz yoluna bagvurma ve incelemesi Hukuk
Muhakemeleri Kanunu hiikiimlerine gore yapilir” seklinde degistirilmistir. Gortildigii iizere,
burada atif yapilan kanun giincellenmis ve konuyla ilgili bir tereddiit olmasa da temyiz
stiresinin iki hafta oldugu 6zellikle vurgulanmistir. Genel anlamda ifade etmek gerekirse,

* Tokat Gaziosmanpasa Universitesi, Hukuk Fakiiltesi, Medeni Usul ve Icra Iflas Hukuku Anabilim Dali.
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7499 sayil1 Kanun’un genel gerekgesinde de belirtildigi izere, burada siirelerin yeknesak hale
getirilip tefthim yerine sadece tebligle baslayacaginin dngoriilmesi, hak arama hiirriyetinin
daha etkin kullanilmasi, hukuki giivenligin gii¢lendirilmesi ve hak kayiplarmin énlenmesi
bakimindan olumlu degisikliklerdir. Bu bildiride s6z konusu degisikliklerin, onceki
diizenlemelerle karsilastirilarak etki ve sonuglarinin degerlendirilmesi amaglanmaktadir.

Anahtar Kelimeler: Icra Mahkemesi, Kanun Yollar;, Kanun Yollarma Basvuru
Siiresi, Teblig, Tethim.

Evaluation of the Amendments Made by Law No. 7499 on
“Application to Legal Remedies Against the Decisions of the
Execution Court”

ABSTRACT

Through the “Law on Amendments to the Criminal Procedure Law and Certain Laws”
dated 02.03.2024 and numbered 7499 published in the Official Gazette dated 12.03.2024 and
numbered 32487, important amendments were made in the Execution and Bankruptcy Law
No. 2004 (EBL). Some of these amendments, which are generally related to the periods in
the law, are related to the application of legal remedies against the decisions of the execution
court. The provision in Art. 363/1, 2 of the EBL titled “Application and examination of the
appeal”, which regulates the non-appealable decisions of the execution court, the period of
the appeal and the result of the application for this legal remedy, which reads “The period of
application for appeal is ten days from the date of notification or pronouncement”, has been
amended as “The period of application for appeal is two weeks from the date of notification”.
The expression “the pronouncement” in the provision has been removed from the text of the
article and it has been regulated that the period will start only with the notification. The
amendment is important both in terms of terminating the applications in the form of “time
keeping petition”, which is not in the law but developed in practice, and the hesitations on
the subject. The regulation of the period as “two weeks” instead of “ten days” has eliminated
the confusion on the subject and harmonized the regulation with the provisions of the Civil
Procedure Law No. 6100, which is the general norm on this subject, regarding the period of
application for legal remedies. As a matter of fact, in the general justification of Law No.
7499, the purpose of the legislator in this regard is stated as follows: “... in civil proceedings,
the inclusion of different periods in the application of legal remedies may make it difficult to
access justice, cause confusion in the use of remedies and cause loss of rights. In order to
prevent these problems, it is necessary to make the periods as uniform as possible”. An
amendment has been made in the second paragraph of Art. 364 of the EBL, which is titled
“Application and examination of the appeal”. The part that reads “The appeal and
examination of the above-mentioned decisions shall be made in accordance with the
provisions of the Code of Civil Procedure” has been amended as follows: “The decisions
referred to in the first paragraph may be appealed against within two weeks from the date of
notification; the appeal and examination shall be made in accordance with the provisions of
the Civil Procedure Law”. As can be seen, the law referred to here has been updated and it
has been specifically emphasized that the appeal period is two weeks, although there is no
hesitation on the subject. To put it in general terms, as stated in the general justification of
Law No. 7499, the uniformisation of the time periods and the stipulation that they will start
only with the notification instead of the pronouncement are positive changes in terms of more
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effective use of the right to legal remedies, strengthening legal security and preventing loss
of rights. This paper aims to evaluate the impact and consequences of these amendments by
comparing them with the previous regulations.

Keywords: Execution Court, Legal Remedies, Application Period for Legal Remedies,
Notification, Pronouncement.
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Anayasa Mahkemesinin Pilot Kararlari Cergevesinde Makul
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OZET

Avrupa Insan Haklar1 Sézlesmesinin (AIHS) 6. maddesinin 1. fikrasina gore herkes
yargilamalarmin makul bir siire i¢inde adil bir sekilde yapilmasini isteme hakkina sahiptir.
Adil yargilama hakkinin uzantisi niteliginde olan ve bu hakki tamamlayan haklarin basinda
makul siirede yargilanma hakki gelmektedir. Makul siirede yargilanma hakki da adil
yargilanma hakkinin bir alt dalidir. Makul siirede yargilanma hakkinin ihlali iilkemizde
onemli bir sorundur.

Avrupa Insan Haklar1 Mahkemesinin (AIHM) de Tiirkiye hakkinda verdigi ilk pilot
karar makul siirede yargilama yapilmamasina iliskindir. AITHM, 20 Mart 2012 tarihli
Ummiihan KAPLAN davasinda, makul siirede yargilama yapilmamasina iliskin Tiirkiye’de
bu konuda yapisal bir sorun oldugunu ve etkili bir bagvuru yolunun bulunmadigini belirterek
pilot karar usuliiniin uygulanmasina karar vermistir. ATHM’in bu tespiti ve {ilkemizin ATHM
oniindeki ve uluslararast alandaki olumsuz imajinin diizeltilmesi amaciyla yiiriitiilen
calismalar kapsamimda Ummiihan Kaplan kararindan yaklasik bir y1l sonra AIHM’e yapilan
basvurulara iliskin olarak tazminat yolu ile giderimine iliskin 19.01.2013 tarih ve 6384 sayili
“Avrupa Insan Haklar1 Mahkemesine Yapilmis Bazi Basvurularin Tazminat Odenmek
Suretiyle Coziimiine Dair Kanun (2.3.2024 tarih 7499 sayili Kanunla ismi Tazminat
Komisyonunun Gorevleri ile Calisma Usul ve Esaslari Hakkinda Kanun olarak
degistirilmistir)” kabul edilmistir.

Bu arada, 2010 Anayasa degisikligi ile hukukumuza giren bireysel bagvuru yolu 23
Eylil 2012 tarihinden itibaren fiilen uygulanmaya baglanmistir. Dolayisiyla iilkemizde
davalar1 makul siirede sonug¢landirilamayan ya da mahkeme kararlarinin icrasina yonelik hak
ihlali iddiasinda olanlar AIHM’e basvuru yapmadan dnce, Anayasa Mahkemesine (AYM)
basvurmak zorundadirlar. Bu durum AYM igin ciddi bir is yiikii olusturmustur. AYM, makul
siirede yargilanma ile ilgili bagvurular1 her ne kadar karara baglasa da diger basvurularin
yogunlugu karsisinda yetersiz kalmistir. Bu sebeple daha etkin ve hizli karar alinabilmesini
saglamak amaciyla 6384 sayili Kanunla kurulan Tazminat Komisyonunun yetkileri 7145
sayili Kanun ile bireysel basvurular1 da kapsayacak sekilde genisletilmistir. Buna gore
31.7.2018 tarihi itibariyle AYM Onilinde derdest olan basvurularla sinirli olmak {izere
Tazminat Komisyonuna basvurabilme imkani1 getirilmistir.

* Trabzon Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dal.

53


https://orcid.org/0000-0003-3097-3260
mailto:yesimcelik@trabzon.edu.tr

Tim bu gelismelere ragmen AYM Nevriye Kurug (B. No: 2021/58970, 5/7/2022)
kararinda makul silirede yargilanma hakkina iliskin olarak yapisal bir sorun oldugunu
vurgulayarak bu yapisal sorunun giderilmesi amaciyla makul siirede yargilanma hakkinin
ihlali nedeniyle ortaya cikacak zararlarin tazmin edilmesi i¢in Anayasa’nin 40. maddesi
geregince bireysel bagvurudan oOnce etkili bir bagvuru yolunun kurulmasi gerektigini
belirterek bir pilot karar usuliinii uygulamstir.

Nevriye Kurug kararinin yayimlanmasindan sonra 6384 sayili Kanun’un gegici 2.
maddesinde 7445 sayili Kanun ile degisiklik yapilarak 9.3.2023 tarihi itibariyla Anayasa
Mahkemesi 6niinde derdest olan basvurulara iliskin Tazminat Komisyonuna bagvuru imkani
getirilmistir. Ancak bu tarihten sonraki basvurular igin yine herhangi bir usul
ongoriilmemistir. Yani Anayasa Mahkemesinin pilot kararinin geregi tam olarak yerine
getirilmemis, yalnizca Tazminat Komisyonunun yetkisi belli bir tarihe kadar derdest
basvurular acgisindan genigletilmistir. Ayrica kararda belirtilen bireysel basvurunun
ikincilligini saglamak ilizere Anayasa Mahkemesine basvuru yapilmadan Once miiracaat
edilebilecek idari veya yargisal bir bagvuru yolu da kurulmamus haliyle, bagvurular dogrudan
Anayasa Mahkemesine yapilmaya devam edilmistir.

Tim bu durumlar karsisinda AYM oOnemli baska bir karar daha vermistir. Keser
Altintas bagvurusu (B. No: 2023/18536, 25/7/2023) ile Mahkeme, Nevriye Kurug kararinda
belirtilen ilkeler dogrultusunda Anayasa Mahkemesine basvuru yapilmadan idari veya
yargisal bir bagvuru yolunun olusturulmamasinin, makul siirede yargilanma hakkinin ihlali
iddialarinin Anayasa Mahkemesince ilk elden incelenmesine devam edilmesinin verilen pilot
kararin anlam ve Onemini ortadan kaldiracagimi belirterek s6z konusu hakka iligkin
basvurunun incelenmesinin siirdiiriilmesini hakli kilan bir neden goriilmedigi i¢in diisme
karar1 vermistir. Mahkeme artik ihlal iddiasina yonelik basvurulart incelemeyecegini
belirtmistir.

Mahkeme, Keser Altintag basvurusunda basvuru yapilmadan Once makul siirede
yargilanma hakkinin ihlal edildigi iddiasiyla bagvuru yapilabilecek idari veya yargisal
basvuru yolunun ihdas edilmesi halinde anilan yolun etkili ve erisilebilir olup olmadig,
yeterli bir giderim saglayip saglamadigi hususlarinda Anayasa Mahkemesince yeniden bir
degerlendirme yapacagini da ayrica vurgulamustir.

Son olarak 2.3.2024 tarih ve 7499 sayili Kanun ile 6384 sayili Kanunun basta ismi
olmak iizere Tazminat Komisyonunun yetki alan1 bireysel basvurular1 da kapsayacak sekilde
genisletilmigtir. Artik tiiketilmesi gereken zorunlu bir bagvuru yolu olarak Tazminat
Komisyonuna bagvuru usulii benimsenmistir.

Calismada, AYM’nin verdigi kararlar ve bu kararlar dogrultusunda yapilan
degisikliklerin AYM igtihatina etkisi degerlendirilerek makul siirede yargilanma hakkinin
korunmasinin mevcut durumu ortaya koyulmaya ¢alisilacaktir.

Anahtar Kelimeler: Makul Siirede Yargilanma, Pilot Karar, Tazminat Komisyonu,
Diisme Karari, Etkili Bagvuru Yolu.
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Protection of the Right to Trial Within a Reasonable Time
Within the Context of the Pilot Decisions of the Turkish
Constitutional Court

ABSTRACT

According to Article 6(1) of the ECHR, everyone has the right to a fair trial within a
reasonable time. The right to be tried within a reasonable time is one of the rights that are an
extension of the right to a fair trial and complement this right. The right to be tried within a
reasonable time is a sub-branch of the right to a fair trial. Violation of the right to a trial within
a reasonable time is an important problem in our country.

The first pilot judgement of the ECtHR on Turkey is related to the lack of a trial within
a reasonable time. In the Ummiihan KAPLAN case dated 20 March 2012, the ECtHR decided
to apply the pilot judgment procedure, stating that there is a structural problem in Turkey
regarding the lack of trial within a reasonable time and that there is no effective remedy.
Within the scope of this determination of the ECtHR and the ongoing efforts to improve the
negative outlook of Turkey before the ECtHR and on the international platform,
approximately one year later, the “Law on the Settlement of Certain Applications to the
European Court of Human Rights through the Payment of Compensation (renamed as the
Law on the Duties and Working Procedures and Principles of the Compensation Commission
by Law No. 7499 dated 2.3.2024)” dated 19.01.2013 and numbered 6384 was adopted.

Meanwhile, the individual application procedure, which was introduced to our law with
the 2010 Constitutional amendment, has been put into practice as of 23 September 2012.
Therefore, in our country, those whose cases cannot be concluded within a reasonable time
or who claim violation of rights regarding the execution of court decisions have to apply to
the Constitutional Court before applying to the ECtHR. This situation has created a serious
workload for the Constitutional Court. Although the Constitutional Court has decided on the
applications related to trial within reasonable time, it has been insufficient in the face of the
intensity of other applications. For this reason, in order to ensure more effective and faster
decision-making, the powers of the Compensation Commission established by Law No. 6384
were extended by Law No. 7145 to include individual applications. Accordingly, it is now
possible to apply to the Compensation Commission limited to the applications pending before
the Constitutional Court as of 31.7.2018.

Despite all these developments, the Constitutional Court, in its Nevriye Kurug (B. No:
2021/58970, 5/7/2022) decision, emphasised that there is a structural problem regarding the
right to be tried within a reasonable time and applied a pilot decision procedure by stating
that an effective remedy should be established before the individual application in accordance
with Article 40 of the Constitution in order to compensate the damages arising from the
violation of the right to be tried within a reasonable time in order to eliminate this structural
problem.

After the publication of the Nevriye Kurug judgement, the provisional Article 2 of Law
No. 6384 was amended by Law No. 7445 and the possibility to apply to the Compensation
Commission for the applications pending before the Constitutional Court as of 9.3.2023 was
introduced. However, no procedure is foreseen for applications after this date. In other words,
the requirements of the pilot judgement of the Constitutional Court have not been fully
fulfilled, and only the competence of the Compensation Commission has been extended for
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pending applications until a certain date. Moreover, in order to ensure the subsidiarity of the
individual application as stated in the judgement, no administrative or judicial remedy was
established before the application to the Constitutional Court, and applications continued to
be made directly to the Constitutional Court.

Against this background, the Constitutional Court delivered another important
judgement. with the Keser Altintas application (B. No: 2023/18536, 25/7/2023), the
Constitutional Court stated that the failure to establish an administrative or judicial remedy
without an application to the Constitutional Court in line with the principles set out in the
Nevriye Kurug decision, and the continuation of the first-hand examination of the allegations
of violation of the right to be tried within a reasonable time by the Constitutional Court would
eliminate the meaning and importance of the pilot decision and decided to dismiss the
application as there was no reason justifying the continuation of the examination of the
application regarding the right in question. The Court decided that it would not examine the
applications regarding the alleged violation. The Court emphasised that in the event that an
administrative or judicial remedy is established before the application in Keser Altintas’s
application, the Constitutional Court will re-evaluate whether the said remedy is effective and
accessible and whether it provides an adequate remedy.

Finally, with the Law No. 7499 dated 2.3.2024, the jurisdiction of the Compensation
Commission, especially the name of the Law No. 6384, was expanded to include individual
applications. Now, the application procedure to the Compensation Commission has been
adopted as a mandatory remedy that must be exhausted.

In this study, the current situation of the protection of the right to be tried within a
reasonable time will be tried to be revealed by evaluating the decisions of the Constitutional
Court and the effect of the amendments made in line with these decisions on the jurisprudence
of the Constitutional Court.

Keywords: Trial Within Reasonable Time, Pilot Judgement, Compensation
Commission, Dismissal Decision, Effective Remedy.
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Dijitallesen Dunyada Ticari Defterlerin Delil Niteligi ve Medeni
Yargilama Agisindan Degerlendirilmesi

@ Dr. Ogr. Uyesi Aysel GETINKAYA UYAR®

OZET

Tacir olmanin hiikiim ve sonuglarindan birisi olarak, her tacir Tiirk Ticaret Kanunu
(“TTK”) hiikiimleri uyarinca gerekli ticari defterleri tutmakla yilikiimliidiir. Ticari defterlerin,
isletmenin faaliyetleri ve finansal durumu hakkinda fikir vermesi, isletme faaliyetlerinin
olusumu ve gelismesinin izlenmesine olanak tanimasi gerekmektedir. (TTK m.64) Tacirin,
her hesap donemi icin gegerli mali durumu, bilgileri ve belgeleri, kanunen 6ngoriilmiis
usullere uyarak acikga ticari defterlerine yansitmasi 6nem tasimaktadir. Nitekim, Hukuk
Muhakemeleri Kanunu (“HMK”) m. 222 hiikmiinde, ticari defterlerin, ticari davalarda delil
olarak kabul edilebilmesi icin, kanuna gore eksiksiz ve usuliine uygun olarak tutulmus
olunmas1 diger kosullar yaninda Oncelikli olarak 6ngoriilmiistiir. Usul kurallarina uygun
olarak delil sunmanin hayati énemi goéz Oniine alindiginda, tacirlerin ticari defterlerini
tutarken uyulmasi gereken kurallar konusunda hassasiyet gostermesi ve HMK’da yer alan
ispat kurallari ile iliskisini dikkate almas1 geregi kacinilmaz olacaktir.

Tacirin defter tutma ylkiimliiligli, TTK m. 64 hiikmiinde diizenlenmektedir. Hiikmiin
ticlincti fikrasinda fiziki ortamda tutulan yevmiye defteri, defteri kebir ve envanter defteri
yaninda dordiincii fikrada pay defteri, yonetim kurulu karar defteri ve genel kurul toplant1 ve
miizakere defteri gibi isletmenin muhasebesiyle ilgili olmayan defterler de ticari defterler
arasinda sayilmis; defterlerin tutulmasi usulleri konusunda izleyen hiikiimlerde de
diizenlemeler &ngoriilmiistiir. Ilgili defterler bakimindan saglanmasi gereken agilis ve
kapanis onay1 ile benzeri diger kosullara da burada yer verilmistir. Bunun yaninda, Ticaret
Bakanlig1 ile Hazine ve Maliye Bakanlig1 tarafindan 14 Subat 2025 tarihli ve 32813 sayili
Resmi Gazete’de yayimlanan “Isletmenin Muhasebesiyle Ilgili Olmayan Ticari Defterlerin
Elektronik Ortamda Tutulmasi Hakkinda Teblig” ile, bazi ticaret sirketleri agisindan
isletmenin muhasebesiyle ilgili olmayan pay defteri, yonetim kurulu karar defteri, miidiirler
kurulu karar defteri ile genel kurul toplant1 ve miizakere defterlerinin de elektronik ortamda
tutulmasinin (“Elektronik Defter”) zorunlu hale gelecegi karara baglanmistir. 1 Temmuz
2025 tarihinde ytirtirliige girecek olan bu Teblig ile anilan ticari defterlerin dijitallesmesi
zorunlu tutulmus oldugundan, dijitallesmeyle birlikte ortaya ¢ikacak yeni ispat sorunlarina
da isaret edilmesi gerekmektedir.

Ticari defterlerin ibrazi ve delil olmas1 ise HMK m. 222 .hiikmiinde diizenlenmektedir.
Buna gore, mahkeme 6ncelikle, ticari davalarda taraflarin ticari defterlerinin ibrazina talep

* Kuarklareli Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dal1.
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izerine veya kendiliginden karar verebilmektedir. Ticari defterlerin, ticari davalarda delil
olarak kabul edilebilmesi i¢in, kanuna gore eksiksiz ve usuliine uygun olarak tutulmus olmasi
yaninda, acilis ve kapanis onaylar1 yaptirilmis ve defter kayitlarinin birbirini dogrulamis
olmasi sartlar1 da aranmaktadir. Bu kapsamda, ticari defterlerin yargilama siirecinde hem
avantaj hem de risk olusturmasi s6z konusu olabilecektir.

Sunumumuzda, dncelikle ticari defterlerin taraflarin lehine ve aleyhine delil niteliginin
haiz olabilmesi i¢in gerekli kosullar ana hatlariyla ele alinarak medeni yargilama agisindan
degerlendirilecek, bu kapsamda tacirlerce dikkat edilmesi gereken hususlar incelenecek;
sonrasinda giincel diizenlemeler sonucunda ticari defterlerin dijitallesmesiyle birlikte ortaya
cikabilecek olan ispat meseleleri ortaya konulacaktir.

Anahtar Kelimeler: Ticari Defterler, Dijitallesme, Elektronik Ticari Defterler, Ticari
Defterlerin Delil Niteligi, Ispat.

The Evidentiary Value of Commercial Books in a Digitalized
World and Their Evaluation in Terms of Civil Procedure

ABSTRACT

Every merchant is obliged to keep the necessary commercial books in accordance
with the provisions of the Turkish Commercial Code (“TCC”) as a consequence and
requirement of being a merchant. The commercial books must reflect the formation and
development of business activities and financial situation of the company. (TCC Art. 64).
It is crucial for merchants to clearly reveal the financial situation, information, and
documents for each accounting period in their commercial books, in accordance with the
procedures foreseen by law. Article 222 of the Code of Civil Procedure (“CCP”), indeed,
primarily stipulates commercial books to be kept completely and properly in compliance
with the law to be accepted as evidence in commercial disputes among other conditions.
Given the vital importance of presenting evidence in conformity with procedural rules, it
is essential for merchants to consider the rules to follow when keeping the commercial
books and their relationship with the evidentiary rules set out in the CCP.

The merchant’s obligation to keep books is regulated in Article 64 of the TCC. This
provision lists books such as the journal, general ledger, and inventory books kept in a
physical environment in the third paragraph, as well as books that are not directly related
to the business’s accounting, such as the share ledger, board of directors’ decision book
and general assembly meeting and negotiation book in the fourth paragraph among
commercial books. The following provisions regulate the procedures for keeping these
books, including the requirements for opening and closing approvals and similar
conditions to be met. In addition, with the publication of the “Regulation on Keeping
Commercial Books Not Related to the Business’s Accounting in Electronic
Environment” in the Official Gazette No. 32813 on February 14, 2025, by the Ministry
of Trade and the Ministry of Treasury and Finance, it has been decided that commercial
books that are not related to the business’s accounting, such as the share ledger, board of
directors’ decision book and general assembly meeting and negotiation book must also
be kept electronically (“Electronic Books™). This regulation, which will come into effect
on July 1, 2025, mandates the digitalization of these commercial books, and thus, new
evidentiary issues that may arise due to this digitalization need to be addressed.
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The submission of commercial books and their status as evidence is regulated in
Article 222 of the CCP. Accordingly, the court may, upon request or ex officio, decide on
the submission of the parties’ commercial books in commercial disputes. For commercial
books to be regarded as evidence in commercial cases, they must not only be kept in
accordance with the law, but also have opening and closing approvals, and the entries in
the books must corroborate one another. In this context, commercial books may generate
both advantages and risks in the litigation process.

In our presentation, the requirements for commercial books to have evidentiary
value both in favor and against the parties will first be outlined and evaluated in terms of
civil procedure and points that merchants shall take into consideration will be addressed
in this regard. Additionally, issues that may arise after the digitalization of commercial
books following the new regulations will be set forth under the law of evidence.

Keywords: Commercial Books, Digitalization, Electronic Commercial Books,
Evidentiary Value of Commercial Books, Evidence.
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OZET

CMK m. 206/1°e gore; “samigin tebligata ragmen mazeretsiz olarak gelmemesi
sebebiyle sorgusunun yapilamamis olmasi, delillerin ortaya konulmasina engel olmaz.
Ortaya konulan deliller, sonradan gelen saniga bildirilir”. Bu diizenlemenin hukuki niteligi
tartigmalidir.

Ogretide bir goriise gére, CMK m. 193/1 geregi, durusmanin yapilabilmesi igin
baslamasi, baglamasi i¢in de sanigin hazir bulunmasi gerekir. Bu yiizden, sanik hazir degilse
yeni bir durugma tarihi verilmelidir. CMK m. 206/1°de delillerin ortaya konmasindan s6z
edilmesini, “erken dinleme” olarak kabul etmek gerekir. Bu goriise géore CMK m. 206, tanik
ve bilirkigilerin sonraki oturumlara katilmama ihtimali bulunan hallerle smirli olarak
uygulanmalidir.

Diger bir goriise gore ise CMK m. 206/1°1 yoklukta durusma istisnalarindan biri olarak
kabul etmek gerekir. Biz de su gerekcelerle bu goriise katiliyoruz:

(1) CMK’nin esas aldig1 sisteme gore deliller durusma basladiktan sonra ortaya konur
(CMK m. 191, m. 192/1). Delillerin ortaya konmasi durugsmanin bir parcasi olduguna gore;
TCK m. 206/1°de “delillerin ortaya konmasi”ndan s6z edilmesi, durusmanin yapilmakta
oldugu anlamina gelir.

(2) Erken dinleme, CMK m. 180’de diizenlenmistir. Bu diizenlemeye gore, yalnizca
taniklar ve bilirkisiler i¢in erken dinleme s6z konusu olabilir. CMK m. 206/1°de ise “deliller”
ifadesi kullanilmig ve bir sinirlama yapilmamistir. Dolayisiyla tebligata ragmen mazeretsiz
bir sekilde durugsmaya katilmayan sanigin sorgusu yapilmamis olsa dahi diger delillerin de
(6rnegin, belgelerin) ortaya konmasi miimkiindiir.

(3) CMK m. 180’e gore, erken dinleme naiple ya da istinabe yoluyla yapilir. CMK m.
206/1’e gore ise deliller davaya bakmakta olan mahkemede ortaya konulur. Zaten, CMK m.
180°de “durusmada hazir bulunmanin olanakli bulunmamasi”ndan s6z edilmektedir. CMK
m. 206/1°e gore ise hazir bulunan tanik ve bilirkisi dinlenebilir. Ayrica CMK m. 206’da tanik
ve bilirkiginin dinlenmesi bakimindan bir sinirlama yapilmamistir. CMK m. 180’e gore ise
tanik ve bilirkisi iki nedenin varlig1 halinde erken dinlenir. Birincisi, “hastalik veya malilliik
veya giderilmesi olanagi bulunmayan baska bir nedenle bir tanik veya bilirkiginin uzun ve
onceden bilinmeyen bir zaman i¢in durusmada hazir bulunmasinin olanakl” olmamasidir.

* Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim
Dal.
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Ikincisi ise, tanik ve bilirkisinin “yetkili mahkemenin yarg: ¢evresi disinda bulunmasindan
dolayr” getirilmesinin zor olmasidir.

Anahtar Kelimeler: Yoklukta Durusma, Erken Dinleme, Deliller, Ispat, Adil
Yargilanma Hakka.

The Legal Nature of CPC (Turkish Criminal Procedure Code)
Article 206/1

ABSTRACT

According to CPC article 206/1; “After the accused has been int errogated presentation
of evidence shall start. However, the absence of the accused shall not bar the presentation of
evidence, if he had been notified and did not come without an excuse. The accused who
appears later, shall be informed about the presented evidence”. The legal nature of this
regulation is debatable.

According to one view in the doctrine, in accordance with CPC article 193/1, in order
for the main hearing to be held, it must start and the defendant must be present for it to start.
Therefore, if the defendant is not present, a new main hearing date must be given. The
mention of the presentation of evidence in CPC article 206/1 should be accepted as “early
hearing”. According to this view, CPC article 206 should be limited to cases where witnesses
and experts may not attend subsequent sessions.

According to another view, CPC article 206, should be accepted as one of the
exceptions to hearing in absentia. We agree with this view for the following reasons:

(1) According to the system adopted by the CPC , evidence is presented after the main
hearing has started (CPC art. 191, art. 192/1). Since presenting evidence is a part of the main
hearing; the mention of “presenting evidence” in CPC article 206/1 means that the hearing is
being held.

(2) Early hearing is regulated in CPC article 180. According to this regulation, early
hearing can only be possible for witnesses and experts. In CPC article 206/1, the term
“evidence” is used and no limitation is made. Therefore, even if the defendant who does not
attend the main hearing without an excuse, it is possible for other evidence (e.g. documents)
to be presented.

(3) According to CPC article 180, early hearing is done delegated member of the court
or the way of rogatory. According to CPC article 206/1, the evidence is presented in the court
hearing the case. In fact, article 180 of the CPC mentions the fact that “it is not possible to be
present at the hearing”. Accordance to CPC article 206/1, that the witnesses and experts who
are present can be heard. In addition, there is no limitation in CPC article 206/1 regarding the
hearing of the witnesses and experts. According to article 180 of the CPC, the witnesses and
experts can be heard early if there are two reasons. The first is that “it is not possible for a
witness or expert to be present at the hearing for a long and unknown period of time due to
illness or disability or another reason that cannot be overcome”. The second is that it is
difficult to bring the witnesses and experts “because they are outside the jurisdiction of the
competent court”.

Keywords: Hearing in Absence, Early Hearing, Evidence, Proof, Right to a Fair Trial.
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Avrupa insan Haklari Mahkemesi’nin Dilek Geng/Tiirkiye
Karari Baglaminda Vergi Yargilamasinda Tanik
Dinlenme(me)sinin Degerlendirilmesi

@ Dr. Ogr. Uyesi Mustafa KARATAS®

OZET

Vergi yargilamalarinda yapilacak durusmalarda tanik dinlenip dinlenemeyecegi
tartismaya agik bir konu olarak karsimiza ¢ikmaktadir. Tanik ifadeleri/beyanlar takdiri delil
niteligini haiz olup, 6100 sayili Hukuk Muhakemeleri Kanunu’nda (HMK) ve 5271 sayili
Ceza Muhakemesi Kanunu’nda kapsamli bir sekilde ele alinip diizenlenmektedir. Ancak
2577 sayili Idari Yargilama Usulii Kanunu’nda (IYUK) bu hususa iliskin acik bir diizenleme
bulunmamaktadir. IYUK’un 31’inci maddesinin ilk fikrasinda bilirkisi, kesif, delillerin
tespitinde HMK hiikiimlerinin uygulanacagi diizenlenmekte, ancak tanik deliline yer
verilmemektedir. Ilgili maddenin ikinci fikrasinda ise HMK’ya atif yapilan durumlar
haricinde 213 sayili Vergi Usul Kanunu (VUK) hiikiimlerinin uygulanacag: ifade
edilmektedir.

Vergi Usul Kanunu’na bakildiginda 3’ilincii maddenin B bendinde vergiyi doguran olay
ve bu olaya iliskin islemlerin yemin hari¢ her tiirlii delille ispat edilebilecegi, ancak tanik
delilinin sadece vergiyi doguran olayla ilgisi tabii ve acik olmasi halinde kullanilabilecegi
belirtilmektedir. Bu diizenlemeye bagli olarak vergi dairesinin vergiyi doguran olaya ve bu
olaya iligkin islemlerin ger¢ek mahiyetinin tespitinde tanik ifadelerine bagvurmasi miimkiin
hale gelmektedir. Ancak bu diizenlemenin I'YUK m. 31/2 ger¢evesinde vergi yargilamasinda
yapilacak durugmalarda tanik dinlenmesine imkan verip vermedigi tartismaya agiktir. Bu
konuda 6gretide goriis ayriliklar1 olmakla birlikte baskin goriis, VUK m.3/B esas alinmak
suretiyle vergi yargilamasinda tanik dinlenmesi gerektigi yoniindedir. Ancak Danistay’in
vermis oldugu kararlar dikkate alindiginda vergi yargilamasinda tanik dinlenmesi kabul
edilmemektedir. Danistay; temelde, idari yargilamada yazili yargilama usuliiniin esas olmasi
ve IYUK’un m.31°de HMK ’ya yapilan atifta tanik deliline yer verilmemis olmasini sebep
gostermektedir. Dolayisiyla uygulamada vergi yargilamasinda tanik dinlenmesi imkaninin
olmadigin1 kabul etmek gerekmektedir. Bu durum ikinci bir tartismayir da beraberinde
getirmektedir: Vergi yargilamasinda tanik dinlenmemesinin adil yargilanma hakki
karsisindaki konumu.

Tanik delilinin adil yargilanma hakki ile yakindan iliskili oldugu hem Avrupa Insan
Haklar1 Mahkemesi (AIHM) ve hem de Anayasa Mahkemesi (AYM) Kkararlarinda
vurgulanmaktadir. Vergi yargilamasinda tamik delili konusunda ise &zellikle AIHM’nin

* Atatiirk Universitesi, Hukuk Fakiiltesi, Mali Hukuk Anabilim Dali.
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21.01.2025 tarihli “Dilek Geng/Tiirkiye karar1” dikkati ¢gekmektedir. Bu karar gercevesinde
idari yargida goriilen davalarda tanik dinlenmemesinin Avrupa Insan Haklar1 Sézlesmesi’nin
6’nc1 maddesini, yani adil yargilanma hakkini ihlal edebilecegi acikg¢a karsimiza ¢ikmaktadir.
Hic siiphesiz bu karar, vergi yargilamasi agisindan da onemli sonuglar dogurmakta,
dolayistyla vergi yargilamasinda tanik delilinin degerlendirilmesinde dikkate alinmasi
gerekmektedir. Bu baglamda ¢aligmada Danistay’in kararlar1 ekseninde vergi yargilamasinda
tanik dinlenmemesi, 6zellikle adil yargilama hakki itibariyle, ATHM nin Dilek Geng/Tiirkiye
karar1 lizerinden degerlendirilecektir.

Anahtar Kelimeler: Vergi Yargilamasi, Delil ve Ispat, Tanik, Avrupa insan Haklari
Mahkemesi, Adil Yargilanma Hakki.

Evaluation of the Hearing of Witness in Tax Trial Procedure in
the Context of the “Dilek Geng v. Turkiye” Decision of
European Court of Human Rights

ABSTRACT

The question of whether witnesses should be heard in hearings conducted in tax trial
procedure is a controversial issue. Witness statements are considered discretionary evidence,
and their use and regulation are comprehensively addressed in two primary legal codes: the
Civil Procedure Law (CPL) No. 6100 and the Criminal Procedure Law No. 5271. However,
a clear regulatory framework is lacking in the Administrative Procedure Law No. 2577
(APL). Article 31, paragraph 1 of the APL stipulates that the provisions of the CCL govern
the designation of expert witnesses, the process of discovery and the presentation of evidence.
However, the provision of witness evidence is not included in this article. Paragraph 2 of the
same article stipulates that, in cases not covered by the CCL, the provisions of the Tax
Procedure Law (TPL) No. 213 shall prevail.

A review of the TPL, specifically subparagraph B of Article 3, reveals that the taxable
event and its associated transactions can be substantiated by various forms of evidence,
excluding oaths. However, the use of witness evidence is permitted only if its connection to
the taxable event is evident and clear. This regulation enables the tax office to utilize witness
statements to ascertain the genuine nature of the taxable event and its related transactions.
However, the permissibility of witness statement during hearings conducted under Article
31/2 of the APL remains a subject of debate. While there is a divergence of opinions within
the doctrine regarding this issue, the prevailing view is that witnesses should be permitted to
state in tax trial procedure based on Article 3/B of the TPL. However, when the decisions of
the Council of State are taken into consideration, the hearing of witnesses in tax trial
procedure is not accepted. The Council of State’s primary rationale for this position is the
assertion that the written procedure constitutes the foundation of administrative trial
procedures, and the reference to the CPL in Article 31 of the APL does not encompass witness
evidence. Consequently, it can be concluded that, in practice, there is no possibility to hear
witnesses in tax trial procedures. This state of affairs gives rise to a secondary debate: the
question of whether the exclusion of witnesses in tax trial procedures is consistent with the
right to a fair trial.

The nexus between witness evidence and the right to a fair trial has been underscored
by the rulings of both the European Court of Human Rights (ECtHR) and the Constitutional
Court. In the context of tax trial procedures, the ECtHR’s “Dilek Geng v. Tiirkiye” decision
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dated January 21, 2025, merits particular attention. This judgment underscores the
significance of ensuring the right to a fair trial by allowing witnesses to provide their
statement in administrative trial procedures, which is a fundamental component of the
ECtHR’s jurisprudence in this area. In this study, the position of not hearing witnesses in the
hearings to be held in tax trial procedures against the right to a fair trial will be evaluated in
the context of the ECtHR’s “Dilek Geng v. Tiirkiye” decision.

Keywords: Tax Trial Procedure, Evidence and Proof, Witness, European Court of
Human Rights, Right to a Fair Trial.
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idari Yargida Parasal Sinirlara iliskin Anayasa Mahkemesi
Kararlarinin Degerlendirilmesi

@ Dr. Ogr. Uyesi Mine KASAPOGLU TURHAN*

OZET

Idari yargida durusma, tek hakimle coziimlenecek davalar, istinaf ve temyiz
asamalarina iliskin parasal sinirlar bulunmaktadir. Anayasa’nin 141.maddesi davalarin en az
giderle ve miimkiin olan siiratle sonuglandirilmasini 6ngérmektedir. Yargimin hizini ve
etkinligini artirmak igin getirilmis olan parasal sinirlarin uygulanmasi, yalnizca usule iligkin
bir mesele olmaktan 6te, mahkemeye erisim hakki ile de dogrudan ilgilidir. Bu sebeple,
yargilama usuliindeki parasal smirlarin, hukuki giivenlik, belirlilik ve 6ngoriilebilirlik
ilkelerine uygun olarak kanunda acik, net, anlasilir ve tereddiite yer vermeyecek sekilde
diizenlenmesi gerekir. Ancak doktrinde ve yargi kararlarinda bu sinirlarin konu ve zaman
bakimindan uygulanmasima iliskin cesitli tartigmalar bulunmaktadir. Ozellikle Anayasa
Mahkemesi’nin son donemde verdigi bazi kararlar, konunun agikliga kavusturulmasi
bakimindan 6nem tagimaktadir.

Anayasa Mahkemesi son donemde idari yargida parasal sinirlara iligkin olarak verdigi
ii¢ kararinda (AYM, E.2023/36, E.2023/81, E.2025/17) belirsizlikleri gidermeye ¢aligmistir.
Ilk olarak, IYUK m.46/1-b’de yer alan ve her yil yeniden degerleme oranina tabi tutulan 100
bin TL’lik temyiz sinirini, hangi tarihteki sinirin esas alinacagi kanunda belirtilmedigi igin
Anayasa’nin 13.maddesine ve hak arama ozgiirliigiinii diizenleyen 36.maddesine aykiri
bularak, iptal etmis ve kararin yiirlirliiginii dokuz ay ertelemistir (AYM, E.2023/36,
K.2023/142, 26.07.2023, R.G., 13.10.2023, 32338). Ayrica Mahkeme, tutar1 itibariyla
onemsiz-6nemli olma ayrimi yaparak, tutari itibariyla dnemsiz sayilabilecek bazi davalarda
verilen kararlarin kesin olmasinin hilkmiin denetlenmesini talep etme hakkina aykirilik teskil
etmedigini, tutar agisindan 6nemli olan davalarda ise ilk kez davacilar aleyhine hiikiim kuran
bolge idare mahkemesi kararina kargi temyiz kanun yoluna bagvurulamamasinin kisilere agiri
kiilfet yiikledigi ve hiikmiin denetlenmesini talep etme hakkina orantisiz bir sinirlama
getirdigini vurgulamistir. Anayasa Mahkemesi’'nin davalar arasinda tutar bakimindan yaptigi
bu ayrima katilmak miimkiin degildir. Ciinkii dava konusu miktar ne olursa olsun, hitkmiin
denetlenmesini talep hakki (kanun yoluna bagvurma hakki), esitlik ilkesi ve hak arama
hiirriyeti bakimindan herkese taninmalidir.

Ikinci kararinda ise, Anayasa Mahkemesi IYUK m.45/1°deki bes bin TL’lik istinaf
smirina ve ek 1.maddesindeki parasal smirlarin her yil yeniden degerleme oraninda
artirtlmasina iligskin hiikiimleri Anayasa’ya aykir1 bularak iptal etmistir (AYM, E.2023/81,

* Izmir Ekonomi Universitesi, Hukuk Fakiiltesi, Idare Hukuku Anabilim Dali.
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K.2023/184, 26.10.2023, R.G., 21.12.2023, 32406). Mahkeme kararinda, bes bin TL’nin
altinda olan davalar yoniinden, hilkmiin denetlenmesini talep etme hakkini sinirlamaya
yonelik bir kanuni diizenlemenin keyfilige izin vermeyecek sekilde belirli, ulasilabilir,
ongoriilebilir, olciilii olmast gerektigini vurgulamaktadir. Ancak Anayasa Mahkemesi bu
kararinda da konusu belli bir miktarin altinda olan davalar bakimindan kanun yolunun kapali
olmasimi Anayasa’ya aykiri bulmamigtir. Anayasa Mahkemesi istinafa tabi kararlarin
belirlenmesine iliskin parasal sinirin her yi1l giincellenmesi nedeniyle hangi tarihteki parasal
sinira gore istinaf kanun yoluna basvurulabileceginin kanunda belirli bir agiklikta ve
ongoriilebilir bir sekilde diizenlenmemesinin kanunilik sartin1 tagimadig: gerekgesiyle bu iki
hiikmii Anayasa’nin 13. ve 36. maddelerine aykir1 bularak, iptal etmis ve ytriirliigiinii dokuz
ay ertelemistir. Bunun iizerine IYUK ek 1.madde 28.07.2024 tarihli ve 7524 sayili Kanun’la
degistirilerek, “durusma yapimasinin zorunlu oldugu davalarin belirlenmesinde davanin
acildig1”; “istinaf veya temyiz yoluna basvurulabilecek kararlarin belirlenmesinde ise ilk
derece mahkemesi veya bélge idare mahkemesince nihai kararin verildigi” tarihteki parasal
sinirn esas alinacagi diizenlenmistir. Ancak artan enflasyon karsisinda, nihai karar tarihinin
esas alinmasi davacilara agir kiilfet yiiklemistir.

Son olarak, Anayasa Mahkemesi 11.02.2025 tarihli kararinda, [YUK un ek 1/2°de yer
alan “ilk derece mahkemesi veya bolge idare mahkemesince nihai kararin verildigi” ibaresini
iptal etmis ve kararm ylrlrligiini dokuz ay ertelemistir (AYM, E.2025/39, K.2025/35,
11.02.2025, R.G., 06.03.2025, 32833). Mahkeme bu kararinda, parasal smirlarin
giincellenirken dava konusu degerlerin enflasyonun etkilerinden arindirilmamasinin,
ozellikle yargilamalarin uzun siirdiigi durumlarda davacilara asir1 bir kiilfet yiikledigi, bu
durumun, davanin acildig: tarihte gecerli olan parasal sinirlara gore istinafa veya temyize
basvurulabilecek bir karara karsi, istinafa veya temyize basvurulmasi imkanini ortadan
kaldirarak, hilkkmiin denetlenmesini talep etme hakkina orantisiz ve dl¢iisiiz bir smirlama
getirdigi gerekgesiyle, adli yargida benzer bir diizenlemeyi iptal eden 6nceki kararlariyla
(AYM, E.2023/182, K.2024/203, 04.12.2024, R.G., 30.01.2025, 32798) paralel bir
degerlendirme yaparak, Anayasa’nin 13. ve 36. maddelerine aykiri olduguna ve iptaline karar
vermistir. Anayasa Mahkemesinin bu karar1 oldukca isabetlidir. Hak arama &zgiirliigii
bakimindan dava acgilirken, davacinin davasinin istinafa ya da temyize tabi olup olmadigin
onceden bilmesi gerekir. Bu karar lizerine kanun koyucunun hukuki giivenlik, belirlilik ve
ongoriilebilirlik ilkelerine uygun olarak “dava tarihi’nin esas alinmasi gerektigine iliskin bir
diizenleme yapmasi hem hangi kanun yollarina basvurulabileceginin 6nceden bilinmesini
saglayacak hem de enflasyon karsisindaki magduriyetleri giderecektir.

Anahtar Kelimeler: idari Yargi, Kanun Yollari, Parasal Sinir, Istinaf, Hiikmiin
Denetlenmesini Talep Etme Hakki.

An Evaluation of the Constitutional Court Decisions
Regarding Monetary Thresholds in Administrative
Jurisdiction

ABSTRACT

In administrative jurisdiction, there are monetary thresholds concerning hearings, cases
resolved by a single judge, and appeal and cassation stages. Article 141 of the Constitution
stipulates that cases should be concluded with minimal cost and as swiftly as possible. The
implementation of these monetary thresholds, which were introduced to enhance the speed
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and efficiency of the judiciary, transcends a mere procedural matter and is directly linked to
the right of access to justice. Therefore, monetary thresholds in procedural law should be
regulated in a manner that is clear, precise, comprehensible, and free from ambiguity, in
accordance with the principles of legal certainty, clarity, and predictability. However, there
remain various debates in both doctrine and judicial decisions regarding the application of
these limits, particularly with respect to their scope and temporal applicability. Notably,
certain recent decisions of the Constitutional Court play a crucial role in clarifying these
issues.

Recently, in three decisions concerning monetary limits in administrative jurisdiction
(AYM, E.2023/36, E.2023/81, E.2025/17), the Constitutional Court attempted to eliminate
ambiguities. First, it annulled the TRY 100,000 appeal threshold stipulated in Article 46/1-b
of the Code of Administrative Procedure (IYUK), which is subject to annual revaluation, on
the grounds that the law does not specify which year’s threshold should apply. The Court
found this to be in violation of Article 13 of the Constitution and the right to legal remedies
under Article 36, and postponed the enforcement of the annulment for nine months (AYM,
E.2023/36, K.2023/142, 26.07.2023, R.G., 13.10.2023, 32338). Furthermore, the Court
distinguished between cases based on their monetary value, stating that finalizing decisions
in cases deemed insignificant in monetary terms does not violate the right to request judicial
review. However, in cases of significant monetary value, the Court found that prohibiting
appeals against a regional administrative court’s first ruling against plaintiffs imposed an
excessive burden on individuals and introduced a disproportionate restriction on their right
to request judicial review. This monetary distinction made by the Constitutional Court is
questionable, as the right to request judicial review (right to appeal) should be granted equally
to all, regardless of the amount in dispute, in line with the principle of equality and the right
to legal remedies.

In its second ruling, the Constitutional Court annulled the TRY 5,000 appeal limit in
Article 45/1 of I'YUK and the provision in Additional Article 1, which adjusts monetary limits
annually based on revaluation rates, for being unconstitutional (AYM, E.2022/135,
K.2023/30, 16.02.2023, R.G., 05.04.2023, 32154). The Court emphasized that any legal
provision restricting the right to request judicial review in cases below TRY 5,000 should be
clear, accessible, foreseeable, and proportionate to prevent arbitrariness. However, in this
decision, the Constitutional Court did not find it unconstitutional that the legal remedy is
unavailable for cases with a subject matter below a certain amount. It found that the lack of
explicit and foreseeable regulation specifying which monetary limit applies when seeking
appellate review violated the principle of legality under Articles 13 and 36 of the Constitution.
The annulment was again postponed for nine months. In response, Additional Article 1 was
amended by Law No. 7524, dated 28.07.2024, to specify that “the monetary limit applicable
to determining whether a hearing is mandatory is based on the date the case is filed, whereas
for appeals or cassation, the limit is based on the date the first-instance or regional
administrative court renders its final decision.” However, given rising inflation, using the
final decision date as the reference point has placed an excessive burden on plaintiffs.

Finally, in its decision dated 11.02.2025, the Constitutional Court annulled the phrase
“the date on which the first-instance or regional administrative court renders its final
decision” in Additional Article 1/2 of YUK and postponed the enforcement of the annulment
for nine months (AYM, E.2025/39, K.2025/35, 11.02.2025, R.G., 06.03.2025, 32833). The
Court ruled that failing to adjust case values for inflation when updating monetary limits
imposed an excessive burden on plaintiffs, particularly in prolonged trials, and that this
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situation disproportionately and unreasonably restricted the right to request judicial review
by effectively eliminating access to appellate or cassation procedures. The Court based its
ruling on a previous decision annulling similar regulations in judicial jurisdiction (AYM,
E.2023/182, K.2024/203, 04.12.2024, R.G., 30.01.2025, 32798). This decision by the
Constitutional Court is highly appropriate. In terms of the right to legal remedies, plaintiffs
should be able to know in advance whether their case is subject to appeal or cassation at the
time of filing. In light of this ruling, the legislature should adopt a regulation ensuring that
“the date of filing the case” is used as the reference point. This would enhance legal security,
certainty, and foreseeability while also mitigating hardships caused by inflation.

Keywords: Administrative Jurisdiction, Legal Remedies, Monetary Limits, Appeal,
Right to Request Judicial Review.
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Gizli Sorusturma Yapan Adli Kolluk Gorevlisinin Elde Ettigi
Delillerin Hukuka Uygunlugunun Degerlendirilmesi

@ Dr. Ogr. Uyesi Funda KAYA BOZOK*

OZET

Cumbhuriyet savcisi ve emri altindaki adli kolluk marifetiyle gerceklestirilen delillerin
toplanmasi faaliyeti kapsamindaki islemlerin biiyiik bir kism1 bireylerin hak ve hiirriyetlerine
miidahale edilmesini gerektirmektedir. Bu noktada temel hak ve 6zgiirliikklerin korunmasi
amaciyla, sucun aydinlatilmasina yonelik kamu yarari ile bireyin temel hak ve 6zgiirliikleri
arasindaki dengenin gozetilmesi gerekmektedir. Nitekim temel hak ve 0Ozgiirlikleri
sinirlandiran islemler, Anayasa’nin 13. maddesinin bir geregi olarak siki sartlara
baglanmistir. Bu islemlerin biiyilik bir kismi1 koruma tedbiri olarak karsimiza ¢ikmaktadir.
Koruma tedbirleri dogrudan veya dolayli olarak delil elde etme yontemleridir. Bunlardan
temel haklara ciddi miidahale teskil eden koruma tedbirlerinden biri, CMK m. 139°’da
diizenlenen gizli sorusturmaci gorevlendirilmesidir. Bu tedbirin her sug i¢in uygulanabilmesi
miimkiin olmay1p, kanunda belirli su¢lar bakimindan smirli olarak 6ngériilen bir katalog
mevcuttur. Belirtilen suglar disinda bu tedbirin uygulanmasi halinde, elde edilen deliller
hukuka aykir1 kabul edilmektedir. Bunun yani sira, CMK’nin 139. maddesi disinda kalan
suclar acisindan, kolluk gorevlilerinin CMK’nin 160 ve devami maddeleri ¢ercevesinde,
Cumbhuriyet savcisinin talimati dogrultusunda ve genel yetkileri kapsaminda, sug¢ ve failini
belirlemek ve sugla ilgili delilleri toplamak amaciyla suga azmettirmeden ve tesvik etmeden
delil toplama faaliyetini icra etmesi miimkiindiir. Yargitay kararlarinda, bu tiir islemleri
gergeklestiren kolluk gorevlisini “gizli sorusturmaci” degil, “gizli sorusturma yapan adli
kolluk gorevlisi” olarak adlandirmaktadir. Yargitay ictihatlarinda gizli sorusturma yapan adli
kolluk gorevlisinin suca tesvik etmeden veya azmettirmeden elde ettigi delillerin hukuka
uygun olacagina hiikkmetmistir. Avrupa Insan Haklar1 Mahkemesi (AIHM) igtihatlarinda da
gizli sorusturma yapan adli kolluk gorevlisi kavramima yer verilmektedir. Bu yonteme
basvurulmas: halinde Yapilan degerlendirmelerin Avrupa insan Haklar1 Sézlesmesi’nin 6.
maddesi cercevesinde ele alindig1 goriilmektedir. AIHM, bu yontemin uygulanabilmesi i¢in
sinirlarin agikg¢a belirlenmis ve giivence altina alinmis olmasi gerektigini vurgulamaktadir.
Aksi durumunda toplanan delillerin kamu yararmin gerektirmesi halinde dahi
kullanilamayacagi ve adil yargilanma hakkini riske atacagi belirtilmektedir. Yargitay
kararlar;, AIHM kararlar1 ve CMK’daki diizenlemeler bir arada degerlendirildiginde gizli
sorusturma yapan adli kolluk goérevlisinin toplamis oldugu delillerin hukuka uygunlugu ve
bu delillerin muhakemede degerlendirilebilirligi bakimindan da bazi temel kriterlerin
gerceklesmesi gerekmektedir. Bu ¢alisma kapsaminda gizli sorusturma yapan adli kolluk
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gorevlisinin elde ettigi delillerin hukuka uygunlugu incelenecektir. Bu baglamda oncelikle
gizli sorusturmaci ve gizli sorusturma yapan adli kolluk gorevlisi ayrimi vurgulanacak ve
akabinde mahkeme kararlarinda belirtilen delillerin hukuka uygun olmasi i¢in aranan temel
kriterler cercevesinde bir degerlendirme yapilacaktir.

Anahtar Kelimeler: Gizli Sorusturmaci, Adli Kolluk, Hukuka Aykir1 Delil, Temel
Hak ve Ozgiirliikler, Adil Yargilanma Hakki.

Evaluation of the Legality of the Evidence Obtained by the
Judicial Law Enforcement Officer Conducting an Undercover
Investigation

ABSTRACT

Most of the procedures carried out by the public prosecutor and the judicial police
under his command within the scope of the collection of evidence require interference with
the rights and freedoms of individuals. At this point, in order to protect fundamental rights
and freedoms, the balance between the public interest in the elucidation of the crime and the
fundamental rights and freedoms of the individual must be observed. As a matter of fact, the
procedures limiting fundamental rights and freedoms are subject to strict conditions as a
requirement of Article 13 of the Constitution. A large part of these procedures appear as
protection measures. Protection measures are methods of obtaining evidence directly or
indirectly. One of these protection measures, which constitutes a serious interference with
fundamental rights, is the appointment of a secret investigator regulated under Article 139 of
the Code of Criminal Procedure. It is not possible to apply this measure for every crime; there
is a limited catalog stipulated in the law for certain crimes. In the event that this measure is
applied for offenses other than those specified, the evidence obtained is deemed unlawful. In
addition, for crimes other than Article 139 of the Criminal Procedure Code, it is possible for
law enforcement officers to carry out evidence collection activities within the framework of
Articles 160 et seq. of the Criminal Procedure Code, in line with the instructions of the public
prosecutor and within the scope of their general powers, in order to determine the crime and
its perpetrator and to collect evidence related to the crime, without instigating or encouraging
the crime. In its decisions, the Court of Cassation refers to the law enforcement officer who
performs such operations as “judicial law enforcement officer conducting undercover
investigations”, not “undercover investigator”. In its jurisprudence, the Court of Cassation
has ruled that the evidence obtained by a judicial law enforcement officer conducting an
undercover investigation without inciting or instigating a crime will be lawful. The
jurisprudence of the European Court of Human Rights (ECtHR) also includes the concept of
a judicial law enforcement officer conducting an undercover investigation. It is seen that the
assessments made in the event that this method is applied are dealt with within the framework
of Article 6 of the European Convention on Human Rights. The ECtHR emphasizes that the
limits for the application of this method must be clearly defined and guaranteed. Otherwise,
it is stated that the evidence collected cannot be used even if the public interest requires it and
that it would jeopardize the right to a fair trial. When the decisions of the Court of Cassation,
the decisions of the ECtHR and the regulations in the Criminal Procedure Code are evaluated
together, some basic criteria must be met in terms of the legality of the evidence collected by
the judicial law enforcement officer conducting undercover investigations and the
evaluability of this evidence in the proceedings. Within the scope of this study, the lawfulness
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of the evidence obtained by the judicial law enforcement officer conducting an undercover
investigation will be examined. In this context, firstly, the distinction between an undercover
investigator and a judicial law enforcement officer conducting an undercover investigation
will be emphasized, and then an evaluation will be made within the framework of the basic
criteria required for the evidence specified in the court decisions to be lawful.

Keywords: Undercover Investigator, Judicial Law Enforcement Officer, Unlawful
Evidence, Fundamental Rights and Freedoms, Right to a Fair Trial.
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OZET

Tiirk hukukunda baz1 uyusmazliklar bakimindan dava agilmadan 6nce arabuluculuk
yolunun denenmis olmasi zorunlulugu 6ngdriilmiistiir. Dava sart1 arabuluculuk kapsamindaki
uyusmazliklarda so6z konusu yola basvurulmadan dava acilmigsa herhangi bir islem
yapilmaksizin davanin dava sart1 yoklugu sebebiyle usulden reddine karar verilmesi gerekir
(HUAK m. 18A/f.2). Bu husus 6zel dava sart1 niteligindedir.

Kanun koyucu, dava sart1 arabuluculugun kapsamini belirlerken, gorev (TKHK m.
73/A), dava konusu (TTK m. 5/A), talep sonucunu (Is. M. K. m. 3) esas almistir. Bu
cercevede, talep sonucu, dava konusunun asli biitiinleyici bir unsurudur ve dava konusuna
gore de genis Olglide gorev kurallari belirlenir. Mahkeme Oniine gelen uyusmazligin dava
sart1 arabuluculuk kapsaminda kalip kalmadigini belirlemek i¢in 6ncelikle dava konusunu
incelemek zorundadir. Bu belirlemeye gore de ilk olarak derdest davada gorevli olup
olmadigini inceler.

Gelinen bu noktada, kanaatimizce, HUAK m. 18A/f.2 c. son diizenlemesinde ortiilii bir
bosluk bulunmaktadir. Zira bu diizenlemenin lafzi, amacina oranla ¢ok genistir. Kanun
koyucu, arabuluculuk dava sartin1 ancak gdrevli mahkemenin inceleyebilecegi seklindeki
sinirlandirict istisnai  kurali gézden kacgirmustir. Tespit edilen bu Ortiilii boslugun
diizenlemenin amacma uygun bir ilave ile smirlandirilmast gerekir. Bu durumda
diizenlemenin lafz1 i¢inde kalan ve fakat amacina aykiri olan gorev, kesin yetki, taraf ehliyeti,
dava ehliyeti, yargi yolunun caiz olmasi gibi durumlarin hari¢ tutulmasi ve diizenlemenin
uygulama alaninin daraltilmasi gerekir (HMK m. 114). Bunun i¢in de amaca uygun sinirlama
yorum yontemine basvurulmalidir. Su halde, HUAK m. 18/A/f.2 diizenlemesinde yer alan
“herhangi bir islem yapilmaksizin” ibaresinin “davanin esasina iligkin herhangi bir islem
yapilmaksizin” bigiminde yorumlamak miimkiindiir. Boylece mahkemece oncelikle genel
dava sartlar1 incelenecek ve daha sonra da dava sarti arabuluculuk meselesi
degerlendirilecektir.

Uygulamada ortaya c¢ikan diger bir hukuki sorun, davanin agildigi mahkemece
gorevsizlik karar1 verilmesinden sonraki bir asamada arabuluculuk dava sartinin tamamlanip
tamamlanamayacagidir. Kanaatimizce, dava sartlarinin davanin ac¢ildig1 tarihe gore
belirleneceginden ve gorevli mahkemeye gonderilen davanin da yeni bir dava olmadigindan
hareketle arabuluculuk dava sartinin tamamlanamayacagini kabul etmek asir1 sekilci bir
yorumdur. Zira usul kurallarin temelinde kamusal ve bireysel menfaatlerin korunmasi amaci
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bulunur ve bu kurallarin ¢ok kat1 bicimde uygulanmasi diizenlemenin amaciyla gelisir. Ayrica
bu asir1 sekilci yorum, davacinin HMK m. 20 imkanindan yararlanmasini da engellemektedir.
Boyle bir sonug ise kisilerin mahkemeye erisim hakkini engeller.

Ayrica usuli sorunlarin ¢oziimiinde usul ekonomisi ilkesi de géz oniine alinmalidir.
Arabuluculuk siirecinin basarisizlikla sonuglanmasina ragmen kat1 ve sekilci bir yorumla
taraflar1 tekrar bu siirece zorlamak gereksiz emek, masraf ve zaman kaybina sebep olacaktir.
Su halde, davanin agildig1 mahkemece gorevsizlik karar1 verilmesinden sonraki bir asamada
arabuluculuk dava sartinin tamamlanabilecegi sdylenebilir.

Anahtar Kelimeler: Dava Sart1 Arabuluculuk, Gérev, Amaca Uygun Sinirlama, Asiri
Sekilci Yorum, Usul Kurallari.

On the Relationship Between the Decision of Incompetence
and Mandatory Mediation

ABSTRACT

Turkish law stipulates that mediation must be tried before filing a lawsuit for some
disputes. In disputes within the scope of mediation as a condition for litigation, if the lawsuit
is filed without applying to this procedure, the lawsuit should be dismissed procedurally due
to the lack of a condition for litigation without any action (Art. 18A/f.2 of the CPL). This
issue is a special litigation requirement.

While determining the scope of mediation as a condition for litigation, the legislator
has taken the duty (Art. 73/A of the CPL), the subject matter of the lawsuit (Art. 5/A of the
TCC), and the outcome of the claim (Art. 3 of the Labour Law) as basis. Within this
framework, the outcome of the claim is an essential integral element of the subject matter of
the case, and the rules of jurisdiction are broadly determined according to the subject matter
of the case. In order to determine whether the dispute before the court is within the scope of
mediation as a condition of litigation, the court must first examine the subject matter of the
lawsuit. According to this determination, the court shall first examine whether it has
jurisdiction in the pending case.

At this point, in our opinion, there is an implicit gap in the last provision of Art. I8A/f.2
c. of the CLA. This is because the wording of this provision is too broad compared to its
purpose. The legislator has overlooked the limiting exceptional rule that only the competent
court can examine the mediation litigation requirement. This implicit gap should be limited
with an addition in accordance with the purpose of the regulation. In this case, situations that
are within the wording of the regulation but contrary to its purpose, such as duty, absolute
jurisdiction, party capacity, capacity to sue, and the permissibility of the judicial remedy,
should be excluded and the application area of the regulation should be narrowed (Art. 114
of the CCP). For this purpose, the limitation interpretation method appropriate to the purpose
should be applied. In this case, it is possible to interpret the phrase ‘without taking any action’
in Article 18/A/f.2 of the CLC as ‘without taking any action on the merits of the case’. Thus,
the court shall first examine the general conditions of the lawsuit and then evaluate the
mediation as a condition of the lawsuit.

Another legal problem that arises in practice is whether the mediation case requirement
can be completed at a stage after the court decides to dismiss the case. In our opinion, it is an
excessive formalist interpretation to accept that the mediation litigation requirement cannot
be completed on the grounds that the litigation requirements are determined according to the
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date of filing of the lawsuit and that the case sent to the court with jurisdiction is not a new
lawsuit. This is because procedural rules are based on the purpose of protecting public and
individual interests, and the strict application of these rules contradicts the purpose of the
regulation. Moreover, this overly formalist interpretation also prevents the plaintiff from
benefiting from Article 20 of the CCP. Such a result hinders the right of access to the court.

In addition, the principle of procedural economy should be taken into consideration in
solving procedural problems. Despite the failure of the mediation process, forcing the parties
to this process again with a strict and formalist interpretation will cause unnecessary labour,
expense and loss of time. In this case, it can be said that the mediation litigation requirement
can be completed at a stage after the court where the lawsuit is filed decides on the lack of
jurisdiction.

In addition, the principle of procedural economy should be taken into consideration in
solving procedural problems. Despite the failure of the mediation process, forcing the parties
to this process again with a strict and formalist interpretation will cause unnecessary labour,
expense and loss of time. In this case, it can be said that the mediation litigation requirement
can be completed at a stage after the court decides on the lack of jurisdiction.

Keywords: Mediation, Duty, Purposeful Limitation, Excessive Formalist
Interpretation, Rules of Procedure.
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OZET

Ceza muhakemesi siirecinde taniklarin beyanlari, maddi gercegin ortaya
cikarilmasinda 6nemli rol oynamaktadir. Ancak, tanigin tehdit altinda olmasi veya taraflardan
zarar gorme ihtimalinin bulunmasi gibi durumlarda tanigin ifade vermesi giiglesebilmektedir.
Bu sebeple, bircok iilkede, organize suclar, terdr suglar1 gibi bazi suglarla ilgili davalarda,
taniklarin giivenliginin saglanmasi amaciyla birtakim tanik koruma tedbirleri diizenlenmistir.
Ote yandan, ceza muhakemesinin en temel ilkelerinden biri adil yargilanma hakkidir. Bu hak,
gerek Avrupa Insan Haklar1 S6zlesmesi’nin (AIHS) 6. maddesi gerekse Anayasasi’nin 36.
maddesinde diizenlenmistir. Adil yargilanma hakki, biinyesinde savunma hakkini, silahlarin
esitligi ilkesini ve gelismeli yargilama hakkini da kapsamaktadir. Bu baglamda tanik koruma
tedbirleri ve sanigin adil yargilanma hakkinin ihlal edilip edilmedigi 6nem teskil etmektedir.
Tamigin kimliginin gizlenmesi, tanigin teknik araclarla sesi ve goriintiisii degistirilerek
dinlenmesi, gilivenli bir yerden ifade vermesi gibi usullerle tanigin korunmasina iliskin
diizenlemeler getirilmistir.

Tiirkiye’de tanik koruma tedbirleri, Tanik Koruma Kanunu (TTK) ve Ceza
Muhakemesi Kanunu’nda (CMK) diizenlenmistir. Buna gore, tanigin can gilivenliginin
saglanmasimin zorunlu oldugu hallerde taniklar hakkinda su tedbirler uygulanabilir:
“Kimligin gizlenmesi, ses ve goriintiiniin degistirilmesi, tanigin uzaktan dinlenmesi, giivenli
ikamet yerinin saglanmas1”. Ozellikle terdrle miicadele davalarinda siklikla kullanilan tanik
koruma tedbirleri, sanigin tanig1 sorgulama hakkimi kisitlamasi, adil yargilanma agisindan
onemli sorunlar dogurmaktadir Bu sebeple. tanik koruma tedbirleri uygulanirken, savunma
hakki ile tanigin korunmasi arasindaki dengenin korunmasina dikkat etmek gerekmektedir.
Nitekim Avrupa insan Haklar1 Mahkemesi (AIHM) kararlarina baktigimizda, tanik koruma
uygulamalarinin sanigin adil yargilanma hakkini ihlal etmemesi gerektigi de ifade edilmistir.
Ancak, yine de uygulamada bazi temel sorunlarin ortaya ¢iktig1 goriilmektedir. Bunlardan
ilkini gizli taniklarin verdigi ifadelerin sanik tarafindan dogrudan sorgulanamama imkaninin
olmamasi ve bu sebeple, savunma hakkinim kisitlandig1 seklinde ifade edebiliriz. Yine AIHM
ictihatlarina gore, yalnizca gizli tanik beyanlarmma dayanan mahkumiyet hiikiimleri adil
yargilanma hakkini ihlal etmektedir. Bu baglamda, AIHM, Doorson v. Netherlands (1996)
kararinda, AIHM, sanigin mahkumiyetinde gizli tanik beyanlarinin tek bagma belirleyici
olmamasi gerektigini vurgulamistir. Yine, Van Mechelen v. Netherlands (1997) kararinda ise
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tanigin sorgulanamamasi durumunda, savunmanin adil yargilanma hakkinin ihlaledildigi
belirtilmistir. Ayrica Al-Khawaja and Tahery v. UK (2011) kararinda ise, tanigin
sorgulanamamasi1 durumunda mahkumiyet hiikmiiniin yalnizca gizli beyanlara dayanmasi
durumunda, AIHS’ye aykirilik teskil ettigi vurgulanmugstir. Benzer sekilde Anayasa
Mahkemesi (AYM) kararlarinda yalnizca gizli tanik beyanlarina dayali, destekleyici deliller
olmadan mahkumiyet hiilkmii i¢in yeterli olmadig1 sdylenmistir. Yine Yargitay kararlarinda
da gizli tanik ifadeleri mahkumiyet icin “tek veya belirleyici delil” olarak kullanilmamasi
gerektigi ifade edilmistir. Sonug olarak, 6nemli bir giivenlik mekanizmasi olan tanik koruma
tedbirleri ancak sanigin savunma hakkini ihlal etmeyecek, adalet ile giivenlik arasindaki
dengeyi bozmayacak sekilde uygulanmalidir.

Anahtar Kelimeler: Adil Yargilanma, Tanik, Gizli Tamk, Sanik Haklari, Ceza
Yargilamasi.

The Effect of Witness Protection Code on the Right to A Fair
Trial in Criminal Procedure

ABSTRACT

In criminal proceedings, the statements of witnesses play an important role in revealing
the material truth. However, it may be difficult for a witness to testify in cases where the
witness is under threat or is likely to be harmed by the parties. For this reason, in many
countries, certain witness protection measures have been regulated in order to ensure the
safety of witnesses in cases related to certain crimes such as organised crime and terrorist
crimes. On the other hand, one of the most fundamental principles of criminal procedure is
the right to a fair trial. This right is regulated both in Article 6 of the European Convention
on Human Rights (ECHR) and Article 36 of the Constitution. The right to a fair trial includes
the right to defence, the principle of equality of arms and the right to a contradictory trial. In
this context, witness protection measures and whether the defendant’s right to a fair trial has
been violated are important. Regulations have been introduced for the protection of witnesses
through procedures such as concealing the identity of the witness, listening to the witness by
changing his/her voice and image with technical means, and testifying from a safe place.

In Turkey, witness protection measures are regulated under the Witness Protection Law
and the Code of Criminal Procedure. Accordingly, in cases where it is mandatory to ensure
the safety of the witness, the following measures may be applied to witnesses: ‘concealment
of identity, alteration of audio and video, remote listening of the witness, provision of a safe
place of residence’. Witness protection measures, which are frequently used especially in
anti-terrorism cases, cause significant problems in terms of fair trial as they restrict the
defendant’s right to question the witness. For this reason, when applying witness protection
measures, it is necessary to pay attention to maintaining the balance between the right to
defence and the protection of the witness. Indeed, when we look at the ECtHR judgements,
it is also stated that witness protection practices should not violate the defendant’s right to a
fair trial. However, it is still observed that some fundamental problems arise in practice. The
first of these is that the statements given by secret witnesses cannot be directly questioned by
the defendant and therefore, the right to defence is restricted. Again, according to the case
law of the ECtHR, convictions based solely on secret witness statements violate the right to
a fair trial.
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In this context, in Doorson v. Netherlands (1996), the ECtHR emphasised that the
statements of secret witnesses alone should not be decisive in the conviction of the accused.
Again, in Van Mechelen v. Netherlands (1997), it was stated that the defence’s right to a fair
trial was violated if the witness could not be questioned. Furthermore, in Al-Khawaja and
Tahery v. UK (2011), it was emphasised that if the conviction is based solely on confidential
statements, it is contrary to the ECHR. Similarly, in the decisions of the Constitutional Court,
it has been stated that a conviction based solely on secret witness statements, without
supporting evidence, is not sufficient for a conviction. The Court of Cassation has also stated
that secret witness statements should not be used as the ‘sole or decisive evidence’ for
conviction. In conclusion, witness protection measures, which are an important security
mechanism, should only be applied in a way that does not violate the defendant’s right to
defence and does not disrupt the balance between justice and security.

Keywords: Fair Trial, Witness, Anonymous Witness, Defendant’s Rights, Criminal
Procedure.
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OZET

Hukuk Muhakemeleri Kanunu’nda, yazili yargilama usilii ile basit yargilama ustli
ongoriilmiistiir. Kanun’da esas itibariyle yazili yargilama ustlii ayrintili olarak diizenlenmis
(HMK m. 118-186) olmasina karsilik, basit yargilama usiliiniin ayiric1 6zelliklerine dair
hiikiimlere yer verilmistir (HMK m. 316 vd.). Basit yargilama ustlii, Hukuk Muhakemeleri
Kanunu’nda belirtilen ve diger kanunlarda acikc¢a zikredilen dava ve isler i¢in dngoriilmiistiir.

Basit yargilama usilii, daha kisa ve daha basit bir inceleme ile sonuglanmasinda yarar
bulunan dava ve igler i¢in kabul edildiginden, davanin temel agamalar1 bu yargilama usiiliiniin
amaci ve islevi dogrultusunda diizenlenmistir. Basit yargilama ustiliinde, ikinci dilek¢e verme
imkan1 olmadigindan, delillerin gosterilmesi ve belge niteligindeki delillerin dilekgelere
eklenerek ibraz edilmesi, bagka yerden getirtilecek belgelere dair agiklama yapilmasi 6nem
teskil eder. Basit yargilama uslliinde, yazili yargilama usiliinde oldugu gibi taraflarin
dilekgelerinde tiim delillerini iliskin olduklar1 vakialara da isaret etmek suretiyle belirtmeleri
gerektigi aranmistir. Bununla birlikte, ilgili madde gerekcesinden de anlasildig iizere basit
yargilama usiliiniin amacina uygun olarak kisa siirede delillerin toplanarak incelenebilmesi
amaciyla, taraflarin ellerinde bulunan delilleri dilekgelerine eklemeleri, baska yerden
getirtilecek belgelere ve dosyalara iliskin bilgilere yer vermeleri 6ngoriilmiistiir (HMK m.
318).

Yazili yargilama usGlii bakimimndan 6n inceleme durusmasia dair davetiyede,
taraflarca dilekcelerde belirtilmesine karsin ibraz edilmeyen delillerin sunulmasi veya baska
yerden getirtilecek belgelere iliskin agiklama yapilmasi i¢in iki haftalik siirenin bulunduguna
yer verilir (HMK m. 139/1, ¢). Bu siire igerisinde gereginin yapilmamasi halinde, taraflarin
ilgili delile dayanmaktan vazgeg¢mis sayilmalarina mahkemece karar verilir (HMK m.
140/V). Buna gore basit yargilama ustlii, taraflarin eksik biraktiklar1 belge niteligindeki
delilleri sunmalar icin dilek¢eler asamasindan sonra siire verilip verilmeyecegi yoniiyle
yazili yargilama usuliinden ayrilir. Zira basit yargilama ustliinde delillerin ibraz1 6zel olarak
diizenlenmis ve yazili yargilama usiliiniin aksine taraflarin dilekgelerinde gosterdigi ancak
sunmadig1 belgeleri dilekceler asamasindan sonra sunmalar1 veya bagka yerden getirtilecek
belgelere dair agiklama yapmalari i¢in bir diizenlemeye yer verilmemistir. Bu durumda, basit
yargilama ustliine tabi davalarda taraflarin dilekgelerine eklemedikleri veya baska yerden

* Ankara Y1ldirim Beyazit Universitesi, Hukuk Fakiiltesi, Medeni Usul ve icra iflas Hukuku Anabilim Dal.
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getirtilmesine dair agiklama yapmadiklari belge ve dosyalarin1 sunmalar1 yoniinden, sonradan
delil gosterilmesine iligkin hitkkmiin (HMK m. 145) degerlendirilmesi gerekir.

Basit yargilama ustliine tabi olan davalar yoniinden delillerin ibrazi1 mevzuatta agik¢a
ongoriilmesine ragmen, uygulamada taraflarin dilekgelerinde gosterdikleri ancak
sunmadiklar1 belge mahiyetindeki delilleri ibraz etmeleri ya da baska yerden getirtilmesine
dair bilgi vermeleri amaciyla iki hafta siire verildigi goriilmektedir. Bu dogrultuda, aksi yonde
yarg1 kararlar1 olmakla birlikte, basit yargilama ustliinde dilekgeler asamasindan sonra bu
sekilde siire verilmesine dair yargt kararlart da bulunmaktadir. Basit yargilama usiliinde
hiikiim bulunmayan hallerde, yazili yargilama us@liiniin uygulanacag: 6ngériilmiis (HMK m.
322/1) olsa da bu yargilama ustliinde delillerin ibraz1 agik¢a diizenlenmistir. O halde, basit
yargilama usiliiniin amaci, yazili yargilama ustliinden ayrilan 6zellikleri, yargilamanin
makdl stirede tamamlanmasi yoniinden delillerin ibrazinin 6nemi dikkate alindiginda, basit
yargilama usiliinde dilek¢eler asamasindan sonra taraflara delillerini ibraz igin siire
verilmesine dair yargi kararlarinin degerlendirilmesi gerekir.

Anahtar Kelimeler: Basit Yargilama Usilii, Delil, Delillerin ibrazi, On Inceleme,
Siire.

Evaluation of Judicial Decisions on the Submission of
Evidence in the Simple Jurisdictional Procedure

ABSTRACT

The Code of Civil Procedure foresees the written jurisdictional procedure and the
simple jurisdictional procedure. Although the law primarily regulates the written
jurisdictional procedure in detail (HMK Art. 118-186), it also includes provisions that define
the distinguishing features of the simple jurisdictional procedure (HMK Art. 316 et seq.). The
simple jurisdictional procedure is foreseen for the cases and affairs specified in the Code of
Civil Procedure and mentioned explicitly in other laws.

Since the simple jurisdictional procedure is adopted for cases and affairs that are
deemed advantageous to be concluded through a shorter and simpler examination, the
fundamental stages of the case are arranged in line with the purpose and function of this
procedure. In the simple jurisdictional procedure, since there is no possibility to submit a
second petition, it is important to present evidence and submit documentary evidence by
attaching it to the petitions, and to provide an explanation regarding documents to be obtained
from external sources.

In the simple jurisdictional procedure, as in the written jurisdictional procedure,the
parties are required to specify all of their evidence in their petitions, referencing the facts to
which they pertain. Moreover, as understood from the justification of the relevant article, in
line with the purpose of the simple jurisdictional procedure, which aims to collect and
examine evidence in a short period, it is envisaged that the parties attach the evidence they
possess to their petitions and provide information regarding documents and files to be
obtained from other sources (HMK Art. 318).

In the written jurisdictional procedure, the invitation for the preliminary hearing states
that there is a two-week period for the submission of evidence that was indicated in the
petitions but not yet presented, or for providing an explanation regarding documents to be
obtained from other sources.(HMK Art. 139/1, ¢). If the necessary actions are not taken within
this period, the court decides that the parties are deemed to have waived reliance on the
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relevant evidence (HMK Art. 140/V). In this regard, the simple jurisdictional procedure
differs from the written jurisdictional procedure in terms of whether a period will be granted
after the petition stage for the parties to submit documentary evidence that they have failed
to provide, as in the simple jurisdictional procedure, the presentation of evidence is
specifically regulated, and unlike the written jurisdictional procedure, no provision is made
for the parties to submit documents they indicated in their petitions but did not present, or to
provide an explanation regarding documents to be obtained from other sources, after the
petition stage. In this case, it is necessary to evaluate the provision regarding the subsequent
submission of evidence (HMK Art. 145) in cases subject to the simple jurisdictional
procedure, in which the parties did not attach documents or files to their petitions or provide
an explanation regarding those to be obtained from other sources.

Although the presentation of evidence is clearly foreseen in the legislation for cases
subject to simple jurisdictional procedure, in practice it is observed that the parties are given
a period of two weeks to present the documentary evidence that they have indicated in their
petitions but have not submitted, or to provide information regarding documents to be
obtained from other sources. In this regard, although there are judicial decisions to the
contrary, there are also judicial decisions granting such time after the petition stage in the
simple jurisdictional procedure. Although it is foreseen that the written jurisdictional
procedure will be applied in cases where no provision exists in the simple jurisdictional
procedure (HMK Art. 322/1), the presentation of evidence is clearly regulated in this
jurisdictional procedure. Therefore, considering the purpose of the simple jurisdictional
procedure, its characteristics that distinguish it from the written jurisdictional procedure, and
the importance of presenting evidence for the completion of the trial within a reasonable time,
it is necessary to evaluate judicial decisions regarding the granting of a period for the parties
to submit their evidence after the petition stage in the simple jurisdictional procedure.

Keywords: Simple Jurisdictional Procedure, Evidence, Presentation of Evidence,
Preliminary Examination, Time.
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Kat Milkiyeti Uyugmazliklarinda Dava Sarti Arabuluculuk
Uygulamasina lligkin Sorunlar

@ Dr. Ogr. Uyesi Nurgiil KUTLU DOGAR*

OZET

Hukuk Uyusmazliklarinda Arabuluculuk Kanununa, 7445 sayili Icra ve Iflas Kanunu
ile Baz1 Kanunlarda Degisiklik Yapilmasina Dair Kanun ile 18/B maddesi eklenmistir. Buna
gore kat miilkiyetinden kaynaklanan uyusmazliklarda, dava agilmadan once arabulucuya
basvurulmasi dava sarti olarak diizenlenmistir. Bu ¢alismada kat miilkiyetinden kaynaklanan
uyusmazliklarda dava sart1 arabuluculuk uygulamasina iligkin sorunlara temas edilip ¢6ziim
oOnerileri sunulmasi1 ve konunun tartismaya agilmasi hedeflenmektedir.

Anilan diizenleme ile herhangi bir kisitlamaya yer verilmeksizin kat miilkiyetinden
kaynaklanan uyusmazliklarda arabuluculuk dava sarti olarak diizenlenmistir. Kat
miilkiyetinden kaynaklanan uyusmazliklarin bu yolla ¢6ziime kavusturulabilmesi i¢in, bunun
taraflarin iizerinde serbestge tasarruf edebilecekleri is ve islemlerden olmasi gerekir (HUAK
m. 1). Bunlar, taraflarin mahkeme kararmma gerek olmadan bir hukuki sonu¢ elde
edebilecekleri uyusmazliklardir. Kat miilkiyetinden kaynaklanan tiim davalar taraflarin
iizerinde serbestce tasarruf edebilecekleri nitelikte degildir. Ornegin hakimin miidahalesi
davasi, arsa payinin diizeltilmesi gibi davalar buna 6rnek gosterilebilir.

Kat Miilkiyeti Kanunu; klasik kat miilkiyeti ve toplu yapilar1 diizenlemektedir. Klasik
kat miilkiyeti anagayrimenkul parseli iizerine insa edilen anayapilar seklinde karsimiza
cikmaktadir. Toplu yapilar ise iki tiirdiir. Tek parsel toplu yapilarda bir parselde birden fazla
blok veya blok niteliginde olmayan yapilar bulunur. Komsu parsel toplu yapilarda ise birden
fazla parsel s6z konusudur. Bu parsellerden bazilarinda bloklar, bazilarinda blok niteliginde
olmayan yapilar veya her ikisi karma sekilde bulunabilir.

Kat Miilkiyeti Kanunu Ek m. 1 hiikmiine gore bu kanundan dogan davalarda gorevli
mahkeme sulh hukuk mahkemesidir. Klasik kat miilkiyeti ve tek parsel toplu yapilarda gorev
acisindan bu baglamda sorun yasanmazken, komsu parsel toplu yapilara iligkin uyusmazliklar
cogunlukla asliye hukuk mahkemesinde goriilmektedir. Bunun sebebi ise Kanunda yer
almamasina ragmen, “toplu yap1 serhi” diye adlandirilan bir uygulamanin geligsmis olmasidir.
Buna gore komsu parsel toplu yapilarda tapu kiitiiglinde bu belirtme olmadigi takdirde
uyusmazligin kat miilkiyetine tabi olmadig1 ve genel hiikiimlere gore ¢6ziilmesi gerektigi
yerlesik Yargitay uygulamasi haline gelmistir. Bu halde temelinde kat miilkiyetinden
kaynaklanan bir uyusmazlik olmasina ragmen toplu yap1 serhi belirtmesi olmadigi i¢in
zorunlu dava sart1 arabuluculuga da tabi olmadigi sonucu ¢ikartilabilir. Ornegin bir parselde

* Hasan Kalyoncu Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dal1.
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yer alan fakat tim parsel kat maliklerinin kullanimina tahsis edilmis bir havuzun ortak
giderlerinden kaynaklanan uyusmazlik Kat Miilkiyetine Kanununa gore ¢oziime
kavusturulmasi1 gerekirken, tapuda anilan belirtme olmadigindan genel hiikiimlere gore
¢oziilecegi sonucuna varilmaktadir.

Diger bir sorun taraf teskilinde ortaya ¢ikmaktadir. Zira Kat Miilkiyeti Kanunundan
kaynaklanan sorunlar sadece iki kat maliki arasinda ortaya ¢ikmamaktadir. Baz1 konular tim
kat maliklerini ilgilendirmektedir. Diger yandan yoneticinin tiim kat malikleri adina taraf
olabilecegi davalar oldugu gibi mutlaka kat maliklerinin davaya dahil olmasini gerektiren
uyusmazliklar da mevcuttur. Ornegin giiriiltii nedeniyle veya iist balkondan asagiya hali
silkelemek gibi uyusmazliklar, alt ve {ist katta oturan kat malikleri arasindaki bir uyusmazlik
olup bu iki kat malikinin katilimi ile arabulucuya basvurulmasinda herhangi bir tereddiit
yasanmazken; yonetim planinin degistirilmesi veya ortak yerlere el atmanin nlenmesi gibi
tiim kat maliklerini ilgilendiren konularda veya yoneticinin kanuni temsil yetkisine dayali
olarak tiim kat malikleri adina dava agabilecegi hallerde taraf teskilinin nasil saglanacagi
konusunda tereddiitler yasanmaktadir. Zira bazi toplu yapilarda binlerce kat maliki
bulunmaktadir. Tiim kat maliklerini bir araya getirebilmek ¢ogu zaman miimkiin degildir.

Kat miilkiyetinden kaynaklanan uyusmazliklarin, dava agilmadan dostane ve bariscil
yollara ¢oziilmesi elbette istenen bir durumdur. Ancak Kanunda kapsamin bu kadar genis
tutulmas1 yeni soru isaretlerini de beraberinde getirmistir. Taraflarin iizerinde serbestce
tasarrufta bulunabilecekleri uyusmazliklarin kapsamina hangi davalarin dahil olacagi
belirsizdir. Kanimizca kat miilkiyetinden kaynaklanan ve arabulucuya basvurulabilecek
uyusmazliklar, genel gider borcunun ddenmemesi gibi alacak davalan ile iki kat maliki
arasindaki anlagsmazliklardan dogan sorunlarla sinirli olmalidir. Diger davalar ihtiyari
arabuluculuga tabi olmalidir. Ote yandan vyiiriirliikteki diizenlemelerde bu yonde bir
sinirlamaya yer verilmediginden ve kat miilkiyetinden dogan tiim davalar bakimindan
arabulucuya basvurmak dava sart1 olarak diizenlendiginden bu usule uyulmasi halihazirda
zorunlu goriinmektedir.

Anahtar Kelimeler: Kat Miilkiyeti Kanunu, Toplu Yapilar, Klasik Kat Miilkiyeti,
Arabuluculuk, Dava Sarti.

Problems Related to Mediation as Condititon of Litigation in
Condominiums

ABSTRACT

Article 18/B was added to the Law on Mediation in Civil Disputes (LMCD) with the
Law No. 7445 named Law of Amendments of Bankruptcy Law and Certain Laws.
Accordingly, in disputes arising from condominium ownership, applying to a mediator is
regulated as a condition for litigation. The aim of this study is to refer to the problems by
application of mediation as a condition of litigation in disputes arising from condominium
ownership and offer some solutions.

Mediation is regulated as a condition of litigation in disputes arising from
condominiums without any restrictions. Only disputes which can be resolved in this way, are
works that the parties can freely dispose of (LMCD Art. 1). These are disputes in which the
parties can obtain a legal result without the need of a court decision. In cases such as the
judge’s intervention case and the correction of land share the parties cannot freely dispose of.
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The Condominium Law regulates classical condominiums and mass buildings.
Classical condominiums are preserved in the form of main building built on the main real
estate separation. Mass buildings are two types. In single-parcel mass buildings, there are
more than one block or villas in a parcel. In neighboring parcel mass buildings, there are more
than one parcels. Some of these parcels can have blocks, some have villas or both.

The competent court for cases arising from this law is the civil court of peace. There is
no problem in classical condominiums and single-parcel mass buildings. Neighboring parcels
are mostly heard in the civil court of first instance. Because there is a practice called “mass
building commentary”. If there is no such indication in the land registry of neighboring parcel
mass buildings, the dispute must be resolved with general provisions. It can be said if there
is no annotation, mediation does not require. For example, while a dispute arising from the
common expenses of a pool located in a parcel but allocated for the use of all parcel owners
will be resolved according to general provisions.

Problems arising from the Condominium Law do not only arise between two apartment
owners. Some issues concern all apartment owners. in some cases the manager can be a party
on behalf of all the apartment owners. Disputes such as noise or shaking the carpet from the
upper balcony are disputes between the apartment owners living on the lower and upper
floors, and there is no hesitation in applying to the mediator with the participation of these
two flat owners. But in some cases, it isn’t clear. Such as the change of the management plan,
the prevention of encroachment on common areas, or in cases where the manager can file a
lawsuit on behalf of all apartment owners based on his legal representation authority. There
are thousands of apartment owners in some mass buildings. It is often not possible to bring
all the apartment owners together.

It is certainly desirable that disputes arising from condominiums be resolved without
filing a lawsuit. However, the scope of the Law is so wide. It is also unclear in which cases
the parties can freely dispose. In our opinion, disputes arising from condominium that can be
applied to mediation should be limited to receivables such as non-payment of general expense
debts and problems arising from disagreements between two apartment owners. Other cases
should be subject to voluntary mediation. On the other hand, since there is no restriction in
the current regulations and since applying to a mediator is regulated as a condition of action
for all cases arising from condominium ownership, it is currently mandatory to comply with
this procedure.

Keywords: Condominium Law, Mass Buildings, Classical Condominium, Mediation,
Condition of Litigation.
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icra ve iflas Kanunu ile Amme Alacaklari Tahsil Usulii
Hakkinda Kanun’da Yer Verilen Haciz Hiikiimlerinin Kamu
Alacaklarinin Ayricaligi Bakimindan Karsilastirmasi
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OZET

Kamu alacaklar1 devletin kamu tiizel kisiliginden ve egemenlik hakkindan dogan
ayricalikli ve 6zellik tasiyan alacaklardir. Kamu yararina hizmet eden kamu alacaklarinin
cebren tahsiline iliskin hiikiimler 6zel alacaklara iliskin Icra ve iflas Kanunu’nda (1iK) degil
Amme Alacaklar1 Tahsil Usulii Hakkinda Kanun’da (AATUHK) diizenlenmistir. Bunun
sebebi olarak AATUHK ’un gerekgesinde kamu hizmetlerinin devamli olarak islemesinin
zaruri bulunmasi, bu hizmetlerin karsiligini1 teskil eden vergi resim, har¢ vb. kamu
idarelerinin her tirlii gelirinin belli siireler i¢inde ve kisa zamanda tahsili zarureti
gosterilmistir. Kamu alacaklarinin daha ayricalikli goriilmesinden 6tiirii AATUHK da hem
kamu alacaklarin1 koruma yontemleri Ongdriilmiis, hem icra islemlerini yapmaya yetkili
makam alacakli olan idarenin kendisi olarak belirlenmis, hem de kamu alacaklarini 6nceleyen
bazi ilkelere yer verilmistir. Haciz ise bor¢lunun borcuna yetecek miktarda malinin satilarak
alacaklinin alacaginin 6denmesidir. Haciz ile borcunu vadesinde 6demeyen bor¢lunun beyan
ettigi veya icra islerini yiiriiten merci tarafindan tespit edilen borcunu karsilamaya yetecek
malvarhig: iizerindeki hukuki ve fiili yetkileri sinirlanmaktadir. Haciz ister [IK’da
diizenlensin, ister AATUHK da diizenlensin temel hak ve hiirriyetlere 6zellikle de miilkiyet
hakkina bir miidahaleyi beraberinde getirmektedir. Temel hak ve hiirriyetlere miidahale teskil
eden haciz miiessesesinde Ozel alacaklarla kamu alacaklar1 arasinda bir ayrim yapilip
yapilmadiginin belirlenmesi bakimindan calismamizda 1IK ve AATUHK karsilastirmasi
yapilarak kamu alacaklarinin ayricalikli olmasinin haciz bakimindan da gegerli olup olmadigi
ortaya koyulacaktir. Calismada ilk olarak kamu alacaklariin 6zel alacaklardan farkli olarak
AATUHK da diizenlenmesinin amacina yer verilecek, sonra AATUHK ve [IK’nin hacze
iligkin hiikiimleri karsilastirilarak aralarindaki farklar ortaya koyulacak daha sonra bu
farkliligin kamu alacaklarinin ayricalikli olmasindan kaynaklanip kaynaklanmadigi ve aym
zamanda kamu alacaklarmin ayricalikli olmasindan 6tiirli hacze iliskin olarak AATUHK’a
ozellikli  hiikiimler getirilmesinin  gerekip gerekmedigi degerlendirilecektir. Bu
degerlendirme yapilirken 2023 yilinda 7445 sayili Kanun ile 1IK’ya getirilen diizenlemeler
olan tagkin haciz yasagi, konutta haciz, kisisel esyalara yonelik haciz gibi hiikiimlerin kamu
alacaklarina iliskin hacizlerde uygulanabilirligi de tartisilacaktir.

* Erzincan Binali Y1ldirim Universitesi, Hukuk Fakiiltesi, Mali Hukuk Anabilim Dal.
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Anahtar Kelimeler: Kamu Alacaklari, Ozel Alacaklar, Haciz, Kamu Alacagi Ozel
Alacak Ayrimi, Kamu Alacaklarinin Ayricalikli Olmasi.

Evaluation of the Attachment Provisions of the Enforcement
and Bankruptcy Code and the Procedure Code for Collection
of Public Receivables in Terms of the Privilege of Public
Receivables

ABSTRACT

Public receivables are privileged and specialised receivables arising from the public
legal personality and sovereignty of the state. The provisions on the collection of public
receivables that serve the public interest by force are regulated in the Procedure Code for the
Collection of Public Receivables (PCCPR), not in the Enforcement and Bankruptcy Code
(EBC) on private receivables. The reason for this is shown in the justification of the PCCPR
as the necessity of the continuous operation of public services and the necessity of collecting
all kinds of revenues of public administrations such as taxes, duties, fees, etc., which
constitute the return for these services, within certain periods and in a short time. Since public
receivables are considered to be of higher priority, the PCCPR provides for methods to protect
public receivables, determines the competent authority to carry out enforcement proceedings
as the creditor administration itself, and includes some principles that gives privilege public
receivables. Attachment is the payment of the creditor’s receivables by selling the debtor’s
property sufficient for the debt. Attachment limits the legal and de facto powers of the debtor
who fails to pay his debt on time, on the assets sufficient to meet the debt declared by the
debtor or determined by the authority conducting the enforcement proceedings. Whether
attachment is regulated under the EBC or the PCCPR, it entails an interference with
fundamental rights and freedoms, especially the right to property. In order to determine
whether there is a distinction between private receivables and public receivables in the
attachment procedure, which constitutes an interference with fundamental rights and
freedoms, our study will compare the EBC and the PCCPR to determine whether the privilege
of public receivables is also valid in terms of attachment. In the study, firstly, the purpose of
regulating public receivables differently from private receivables in the PCCPR will be given,
then the provisions of the PCCPR and the EBC regarding attachment will be compared and
the differences between them will be revealed, and then it will be evaluated whether this
difference arises from the privilege of public receivables and at the same time whether public
receivables should be privileged in the provisions regarding attachment. While making this
evaluation, the applicability of the provisions such as the prohibition of overreaching
attachment, attachment at the residence, and attachment of personal belongings, which were
introduced to the EBC with the Law No. 7445 in 2023, in the attachments related to public
receivables will also be discussed.

Keywords: Public Receivables, Private Receivables, Attachment, Distinction Between
Public Receivables and Private Receivables, The Privilege of Public Receivables.

85



HUKUKUN GUNCEL MESELELERI
ERZINCAN SEMPOZYUMU li

TURK HUKUKUNDA MUHAKEME USULLERI
Ozet Bildiri Kitabi

(22-24 MAYIS 2025)

Erzincan Binali Yildinm Universitesi Hukuk Fakiiltesi

Tiiketici Uyusmazliklarinda Arabuluculuk Ucretine iliskin
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OZET

Taraflardan birinin tiiketici, diger tarafin ise profesyonel satici/ saglayici oldugu
tiikketici islemleri ile tiiketiciye yonelik uygulamalardan kaynaklanan uyusmazliklar, tiketici
uyusmazligr olarak isimlendirilir. Tiketici uyusmazligi kavrami ile tiiketici hakem
heyetlerinin ve tiiketici mahkemelerinin gorev alanina giren tim uyusmazliklar
kastedilmektedir. Tiiketici uyusmazliklar: kural olarak arabuluculuga elverislidir. Tiiketici
uyusmazliklarinda taraflar ihtiyari arabuluculuk yoluna bagvurabilirler. Ayrica 6502 sayili
Tiiketicinin Korunmasi Hakkinda Kanun’un 73/A maddesi ile (7251 sayili Kanun ile
eklenen hiikiim) dava sarti arabuluculuk diizenlenmistir. Bu hiikkme gore; “Tiiketici
mahkemelerinde goriilen uyusmazlhiklarda dava agilmadan once arabulucuya basvurulmus
olmast dava sartidir”. Bu diizenleme ile kriter olarak tliketici mahkemelerinin gorevine
giren uyusmazliklar dikkate alinmistir. Kanun’da 6ngoriilen istisnalar sakli kalmak {izere,
tilkketici mahkemesinin gorev alanima giren biitiin uyusmazliklar i¢in dava agmadan 6nce
arabulucuya bagvuru zorunlulugu getirilmistir.

Arabuluculuk faaliyeti sonunda 6denecek iicrete iliskin olarak Kanun’da ihtiyari ve
dava sarti arabuluculuk bakimmdan ayri ayr diizenlemeler yapilmustir. Ihtiyari
arabuluculuk siireci sonunda taraflar anlassin veya anlasmasin arabuluculuk iicreti her
haliikarda taraflarca karsilanmaktadir (Hukuk Uyusmazliklarinda Arabuluculuk Kanunu m.
7/2). Buna karsilik dava sart1 arabuluculuk hiikiimlerine tabi uyusmazliklarda, taraflarin
arabuluculuk faaliyeti sonunda anlasmalar1 halinde, arabuluculuk iicreti, aksi
kararlastirilmadik¢a taraflarca esit sekilde karsilanmakla birlikte (HUAK m. 18/A,12),
arabuluculuk faaliyeti sonunda taraflara ulasilamamasi, taraflar katilmadigi i¢in goriisme
yapilamamas1 veya iki saatten az sliren goriismeler sonunda taraflarin anlagamamalari
hallerinde, iki saatlik {icret tutar1 Tarifenin Birinci Kismina goére Adalet Bakanlig:
biitgesinden 6denir. Iki saatten fazla siiren gdriismeler sonunda taraflarin anlasamamalari
halinde ise iki saati agan kisma iliskin ticret aksi kararlastirnlmadikga taraflarca esit sekilde
uyusmazligin konusu dikkate alinarak Tarifenin Birinci Kismina gore karsilanir (HUAK m.
18/A,13).

Tiiketici uyusmazliklarinda dava sarti arabuluculuk {icretine iliskin TKHK m.
73/A’da 0Ozel diizenleme bulunmaktadir. Buna gore; “Arabuluculuk faaliyeti sonunda
taraflara ulasilamamasi, taraflar katilmadig: icin goriisme yapilamamasi veya taraflarin
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anlasmalart ya da anlasamamalar: hdlinde tiiketicinin 6demesi gereken arabuluculuk
ticreti, Adalet Bakanhg biitcesinden karsilanir. Ancak belirtilen hallerde arabuluculuk
iicreti, Arabuluculuk Asgari Ucret Tarifesinin eki Arabuluculuk Ucret Tarifesinin Birinci
Kismina gore iki saatlik iicret tutarimi gecemez” (TKHK m. 73/A,3). Diger dava sarti
arabuluculuk uygulamalarindan farkli olarak, goriismeler sonucunda taraflarin anlagsmaya
varmast halinde de sadece tiiketicinin 6demesi gereken arabuluculuk {icreti Adalet
Bakanlig1 biitcesinden karsilanacaktir. Saticinin 6demesi gereken arabuluculuk {icretine
iligkin bu hiikiimde bir diizenleme yoktur. Bu nedenle, anlagsma halinde satic1 bakimimdan
HUAK 18/A,12. fikrasindaki diizenleme dikkate alinmalidir. Burada iki ihtimal s6z konusu
olabilir. Taraflarin arabuluculuk siireci sonunda anlagmalar1 halinde, taraflar arabuluculuk
ticretinin satic1 veya saglayici tarafindan 6denmesi gerektigi hususunda anlagmislar ise,
arabuluculuk ticreti satic1 veya saglayici tarafindan 6denecektir. Taraflar, arabuluculuk tic-
retinin tiiketici tarafindan 6denmesi konusunda anlagsmislar veya arabuluculuk iicretinin
Kanun geregi yar1 yartya 6denmesi gerekiyorsa, tiiketici tarafindan 6denmesi gereken iicret
Arabuluculuk Asgari Ucret Tarifesine gére Adalet Bakanliginca karsilanacak; buna karsilik
Bakanlik tarafindan 6denmesi gereken iicret iki saatlik iicreti gegemeyecektir. Netice
olarak; arabulucu aslinda nispi tarifeye gore almasi gereken licreti alamayip iki saatlik
ticretle yetinmek zorunda kalacak ve biiylik miktarli uyusmazliklarda arabulucu gelir
kaybina ugrayabilecektir.

TKHK m. 73/A.4; “Arabuluculuk faaliyeti sonunda a¢ilan davanin tiiketici lehine
sonug¢lanmasi halinde arabuluculuk iicreti, 6183 sayili Kanun hiikiimlerine gére davalidan
tahsil olunarak biitceye gelir kaydedilir” diizenlemesini icermektedir. Kanunun
diizenlenme sekli elestiriye agiktir. Zira, davanin tliketici lehine sonuglanmasi halinde
arabuluculuk {icretinin davalidan tahsil edilecegi diizenlendigine gore tiiketici
mahkemelerinde sadece tiiketicilerin davaci olacagi varsayimi iizerinden hareket edildigi
anlagilmaktadir. Oysa tiiketici mahkemelerinde davalinin tiiketici oldugu pek c¢ok dava
bulunmaktadir. Bu hiikiimde yer alan “davalidan” ibaresi “satict veya saglayicidan”
seklinde anlagilmalidir. Ilgili hikkmiin“... 6183 sayili Kanun hiikiimlerine gére dava
aleyhine sonuglanan satici veya saglayicidan tahsil olunarak biitceye gelir kaydedilir”
seklinde yeniden diizenlenmesinde fayda bulunmaktadir.

Son olarak, TKHK m. 73/A,2°’de, HUAK m. 18/A,11 hiikmiiniin tiiketici aleyhine
uygulanmayacagi diizenlenmistir. Bu diizenleme ile, ilk toplantiya katilmayan tiiketici
bunun hukuki sonuglarindan muaf tutulmustur. Fakat, kars1 tarafi tiiketici olan arabuluculuk
basvurularinda yaptirimin olmamasi nedeniyle tiiketiciyi arabulucu masasina oturtmak
olduk¢a zor olabilir. Ayrica tiikketicinin basvuru yaptigi arabuluculuk goriismelerinde,
tiketici “falepte bulunan” olmasma ragmen toplantiya gelmeyerek arabuluculuk
gorlismesine imkan vermeyebilir ve Bakanlik biitcesinden arabuluculuk iicreti ddenmesine
neden olabilir. Bu sekilde davranan tiiketiciden, ileride agilacak davada diizenleme geregi
yargilama ticreti tahsil olunamayacaktir.

Anahtar Kelimeler: Tiiketici Uyusmazhigi, Tiiketici Mahkemeleri, Arabuluculuk,
Dava Sart1 Arabuluculuk, Arabuluculuk Ucreti.

87



Problems Regarding Mediation Fees in Consumer Disputes

ABSTRACT

Disputes arising from consumer transactions, where one party is a consumer and the
other is a professional seller/provider, as well as disputes arising from consumer-oriented
practices, are referred to as consumer disputes. The concept of a consumer dispute
encompasses all disputes within the jurisdiction of consumer arbitration committees and
consumer courts. As a general rule, consumer disputes are suitable for mediation. In
consumer disputes, the parties can voluntarily resort to mediation. Additionally, Article 73/A
of the Law No. 6502 on Consumer Protection (amended by Law No. 7251) regulates
mandatory pre-litigation mediation. According to this provision, “In disputes before
consumer courts, applying to a mediator before filing a lawsuit is a prerequisite.” This
regulation takes into account disputes that fall under the jurisdiction of consumer courts as a
criterion. Unless there are exceptions specified in the law, all disputes within the jurisdiction
of consumer courts require the parties to apply to a mediator before filing a lawsuit.

The Law provides separate regulations regarding the mediation fee for voluntary and
mandatory pre-litigation mediation. At the end of the voluntary mediation process, whether
the parties reach an agreement or not, the mediation fee is always borne by the parties
(Mediation in Civil Disputes Law, Art. 7/2). On the other hand, in disputes subject to
mandatory pre-litigation mediation, if the parties reach an agreement at the end of the
mediation process, the mediation fee is to be equally borne by the parties unless otherwise
agreed (Mediation in Civil Disputes Law, Art. 18/A,12). However, if the parties cannot be
reached at the end of the mediation process, if no meeting can take place because the parties
did not participate, or if the parties do not reach an agreement after discussions lasting less
than two hours, the fee for the two hours will be paid from the Ministry of Justice’s budget
according to the First Part of the Tariff. If discussions last more than two hours and the parties
do not reach an agreement, the fee for the portion exceeding two hours will be shared equally
by the parties, considering the subject of the dispute, based on the First Part of the Tariff
unless otherwise agreed (Mediation in Civil Disputes Law, Art. 18/A,13).

In consumer disputes, there is a special regulation regarding the mediation fee in Article
73/A of the Consumer Protection Law. According to this provision: “If the parties cannot be
reached at the end of the mediation, if no meeting can be held because the parties did not
participate, or if the parties reach an agreement or fail to reach an agreement, the mediation
fee to be paid by the consumer will be covered from the Ministry of Justice budget. However,
in these cases, the mediation fee cannot exceed the two-hour fee specified in the First Part of
the Mediation Fee Tariff” (Art. 73/A,3). Unlike other mandatory pre-litigation mediation
practices, even if the parties reach an agreement, only the mediation fee to be paid by the
consumer will be covered by the Ministry of Justice budget. There is no provision in this rule
regarding the mediation fee to be paid by the seller. Therefore, in the case of a settlement, the
provision in Article 18/A, paragraph 12 of the Mediation Law should be taken into
consideration with respect to the vendor. There are two possible scenarios here. If, at the end
of the mediation process, the parties agree that the mediation fee should be paid by the seller
or provider, the mediation fee will be paid by the seller or provider. If the parties agree that
the mediation fee should be paid by the consumer, or if the mediation fee is to be split
according to the law, the fee to be paid by the consumer will be covered by the Ministry of
Justice according to the Mediation Minimum Fee Tariff, but the fee paid by the Ministry will
not exceed the two-hour fee. As a result, the mediator will not receive the fee they are entitled
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to according to the relative tariff and will have to settle for the two-hour fee, which could
result in a loss of income for the mediator in large disputes.

Atrticle 73/A,4 of the Consumer Protection Law states: “If the lawsuit filed after the
mediation process results in favor of the consumer, the mediation fee will be collected from
the defendant in accordance with the provisions of Law No. 6183 and recorded as revenue in
the budget.” The way this provision is structured is open to criticism. Since it is stipulated
that the mediation fee will be collected from the defendant if the case concludes in favor of
the consumer, it seems to assume that only consumers will be plaintiffs in consumer courts.
However, there are many cases in consumer courts where the defendant is the consumer. The
term “defendant” in this provision should be understood as “the seller or provider.” It would
be beneficial to revise the relevant provision as follows: ‘...shall be collected from the vendor
or provider against whom the case is concluded unfavorably, in accordance with the
provisions of Law No. 6183, and recorded as revenue in the budget’.

Finally, Article 73/A,2 of the Consumer Protection Law provides that the provision in
Article 18/A,11 of the Mediation Law will not apply to the consumer. With this regulation, a
consumer who does not attend the first meeting is exempted from the legal consequences.
However, due to the lack of sanctions in mediation applications where the opposing party is
the consumer, it may be quite difficult to compel the consumer to sit at the mediation table.
Furthermore, in mediation sessions initiated by the consumer, although the consumer is the
“requesting” party, the consumer may fail to attend the meeting, preventing the mediation
process from taking place, which could result in the mediation fee being paid from the
Ministry’s budget. In such cases, the consumer who behaves in this manner will not be
required to pay any litigation fees in future lawsuits, according to the regulation.

Keywords: Consumer Dispute, Consumer Courts, Mediation, Pre-Litigation
Mediation, Mediation Fee.
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OZET

Avrupa Yesil Mutabakati (AYM), Avrupa Birligi’nin (AB) 2019 yilinda kabul ettigi,
kiiresel iklim degisikligiyle miicadele etmeyi, dogal kaynaklar1 korumayi ve ekonomik
biliylimeyi siirdiiriilebilir hale getirmeyi amaglayan bir stratejidir. Mutabakat, tarim ve gida
giivenligi alanlarinda da kokli diizenlemeler getirmektedir. AB ile Giimriikk Birligi
cergevesinde yogun ticari baglantilara sahip olan Tiirkiye de bu diizenlemelerden dogrudan
etkilenmektedir. AYM dahilinde zorunlu olarak gerceklesmis/gerceklesecek olan tarim
faaliyetleri kapsamindaki yapisal idari ve mali mevzuat diizenlemelerinin incelenmesi
bildirinin amacini olusturmaktadir.

AYM kapsaminda Tiirkiye’de tarim faaliyetlerine yonelik getirilmesi planlanan ve
uygulamaya konulan diizenlemeler, baslhica Ciftlikten Catala Stratejisi, biyogesitliligin
korunmasi, iklim degisikligine uyum, kimyasal kullaniminin azaltilmasi, yenilenebilir enerji
entegrasyonu ve gida israfinin azaltilmasi gibi temel alanlarda sekillenmektedir. Bununla
birlikte, Tiirkiye Yesil Mutabakat Eylem Plani, Smirda Karbon Diizenleme Mekanizmasi
(SKDM) ve organik tarim mevzuatina iliskin diizenlemeler, bu siirecin hukuki ¢ergevesini
olusturmaktadir.

AB’nin tarim ve gida giivenligi politikalarinin merkezinde bulunan Ciftlikten Catala
Stratejisi, 2020 yilinda Avrupa Komisyonu tarafindan agiklanmig ve tarimin tiim
agsamalarinda siirdiiriilebilirligin saglanmasini hedefleyen bir diizenlemeler biitiinii olarak
benimsenmistir. Tiirkiye pestisitlerin, kimyasal giibrelerin ve antibiyotiklerin kullaniminin
azaltilmasi, organik tarimin yayginlastirilmasi ve karbon ayak izinin minimize edilmesi
hedefleri dogrultusunda organik tarim alanlarimin artirilmasi, iyi tarim uygulamalarinin
yayginlastirilmas1 ve tarimsal destek programlarinin Avrupa mevzuatiyla uyumlu hale
getirilmesi yoniinde adimlar atilmaktadir. AYM, tarimsal tiretimde kimyasal giibre ve pestisit
kullaniminin 2030 yilina kadar %50 oraninda azaltilmasini hedeflemektedir. Tiirkiye’de bu
hedefe ulasmak i¢in tarimsal ilag kullanimma smirlamalar getirilmekte ve dogal
ekosistemlerin korunmasi amaciyla tesvikler uygulanmaktadir. Bildiri kapsaminda bu
alandaki ilgili diizenlemeler ele alinacaktir.

Ayrica, strdiirtilebilir tarim uygulamalart sayesinde biyogesitliligin  korunmasi
hedeflenmektedir. Bu baglamda, dogal tarim alanlarinin korunmasi ve tahribatin 6nlenmesi
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konusunda yeni yasal diizenlemeler getirilmektedir. Tiirkiye’de tarimda yenilenebilir enerji
kullanimin1 yayginlastirmak, karbon ayak izini diisiirmek amaciyla tesvikler sunulmakta,
glines ve riizgar enerjisiyle ¢alisan sulama sistemleri, biyogaz ve jeotermal enerji kullanimi
gibi yenilenebilir enerjim uygulamalarin desteklenmektedir. Bununla birlikte tarimsal
tiretimde karbon emisyonlarini azaltmak amaciyla tarim makinelerinin modernizasyonu,
yakit verimliligi saglayan teknolojilerin yayginlastirilmast ve diisiik karbonlu {iretim
tekniklerinin benimsenmesi gibi birtakim mevzuat diizenlemeleri gerceklestirilmektedir.
Gida kayiplarinin ve israfin azaltilmasi amaciyla gida atiklarinin doniisiimiine yonelik
projeler de gelistirilmektedir.

Tiirkiye, AYM’ ye uyum saglamak amaciyla 2021 yilinda Yesil Mutabakat Eylem
Plani’n1 yayimlamistir ve fakat siirecin basariya ulasmasi i¢in finansal tesvikler, teknik
altyapr giliclendirme ve bilinglendirme faaliyetlerinin daha da artirilmasi gerekmektedir.
AYM kapsaminda getirilen hukuki diizenlemelere tam uyum saglamasi, tarimsal ihracatinin
siirdiiriilebilirligi acisindan kritik 5Snem tasimaktadir. TUIK dis ticaret verilerine gore Tiirkiye
ithracatinin %40 oraninda kismin1 AB {iyesi iilkelere gerceklestirmektedir. Tiirkiye’nin AYM
kapsaminda iiretim yapmamasi ya da sisteme adapte olamamasi durumunda Ticaret Bakanlig1
verilerine gore yaklagik 103 milyar dolar olan ihracat gelirinde diisiis g6zlemlenecek ve buna
bagh olarak cari agik artacaktir. Ulke ekonomisi ve tarim sektdriiniin AYM dahilinde
doniistimii saglamasi siirdiirtilebilir ve biitlinciil bir ekonomik biiyiimenin yani sira basta AB
tiyesi iilkeler olmak tizere, diger iilkelere gerceklestirilecek ihracatin da rekabet¢i ortamda
yerini alabilmesi adina 6nem arz etmektedir.

Anahtar Kelimeler: Avrupa Yesil Mutabakat, Siirdiiriilebilir Ekonomi, iklim
Degisikligi, Biyogesitlilik, Tarimsal Destek.

Financial Obligations Imposed on Agricultural Activities in
Turkey Within the Scope of the European Green Deal

ABSTRACT

The European Green Deal (EGD) is a strategy adopted by the European Union (EU) in
2019, aimed at combating global climate change, protecting natural resources, and making
economic growth sustainable. The agreement also brings about fundamental regulations in
the fields of agriculture and food security. These regulations also directly affect Tiirkiye,
which maintains intense commercial connections with the EU under the Customs Union
framework. With this report, the structural, administrative, and financial regulatory
arrangements for agricultural activities that have been or will be done under the EGD are
looked at.

Because of EGD, the rules that are planned and put into action for farming in Tiirkiye
are mostly based on important areas like the Farm to Fork Strategy, protecting biodiversity,
adapting to climate change, using fewer chemicals, incorporating renewable energy, and
wasting less food. However, the Tirkiye Green Deal Action Plan, the Carbon Border
Adjustment Mechanism (CBAM), and regulations regarding organic farming constitute the
legal framework of this process.

The Farm to Fork Strategy, which is at the center of the EU’s agricultural and food
safety policies, was announced by the European Commission in 2020 and adopted as a set of
regulations aimed at ensuring sustainability at all stages of agriculture. Tiirkiye is taking steps
to increase organic farming areas, promote sustainable agricultural practices, and align
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agricultural support programs with European legislation, in line with the goals of reducing
the use of pesticides, chemical fertilizers, and antibiotics; promoting organic farming; and
minimizing the carbon footprint. The EGD aims to reduce the use of chemical fertilizers and
pesticides in agricultural production by 50% by the year 2030. In Tiirkiye, to achieve this
goal, restrictions are being placed on the use of agricultural chemicals, and incentives are
being implemented to protect natural ecosystems. The study will address relevant regulations
in this field.

Additionally, the aim is to protect biodiversity through sustainable agricultural
practices. In this context, we are introducing new legal regulations to safeguard natural
agricultural areas and prevent their destruction. In Tirkiye, incentives are being offered to
promote the use of renewable energy in agriculture and reduce the carbon footprint,
supporting practices such as irrigation systems powered by solar and wind energy and the use
of biogas and geothermal energy. However, the government is implementing various
regulations to reduce carbon emissions in agriculture. For instance, we are updating farming
equipment, increasing the use of fuel-efficient technologies, and implementing low-carbon
production methods. Projects aimed at the conversion of food waste are also being developed
to reduce food losses and waste.

Tiirkiye published the Green Deal Action Plan in 2021 to comply with the Green Deal,
but for the process to be successful, it is necessary to further increase financial incentives,
strengthen technical infrastructure, and enhance awareness-raising activities. Ensuring full
compliance with the legal regulations introduced under the EGD is of critical importance for
the sustainability of its agricultural exports. According to Turkish Statistical Institut foreign
trade data, 40% of Tiirkiye’s exports are made to EU member countries. Turkish export
earnings will decline by about 103 billion dollars, according to data from the Ministry of
Trade, if the country doesn’t produce within the Customs Union or doesn’t adapt to the
system. As a result, the current account deficit will grow. The transformation of the national
economy and the agricultural sector within the scope of the Green Deal is important not only
for achieving sustainable and holistic economic growth but also for ensuring that exports to
other countries, especially EU member states, can take their place in a competitive
environment.

Keywords: European Green Deal, Sustainable Economy, Climate Change,
Biodiversity, Agricultural Support.
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OZET

Tirk Medeni Kanunu’na gore bosanma, sekiz farkli hukuki sebebe gore
gerceklesebilmektedir. Eslerin  bosanma hususunda anlagsmast digindaki bosanma
sebeplerinde dava c¢ekismeli bir hal almakta ve bosanma kararinin elde edilebilmesi uzunca
bir siire alabilmektedir. Oncelikle, bu calismada detayli olarak ifade edilecegi ve
degerlendirilecegi tizere, eslerin sadakat yiikiimliiliigii gibi yiikiimliiliikklerinin bosanma
stirecinde de devam edip etmeyecegi hususu, Yargitay tarafindan verilen birbirinden farkl
kararlar sebebiyle uygulamada cesitli yorumlamalara sebep olmustur. Ayrica bosanma
davasmin agilmasindan kesinlesmesine kadar gegecek bu siiregte taraflarin agmis olduklar
mevcut davanin seyrini degistirebilecek yeni vakialar ile karsilagmalar1 ya da yeni deliller
elde etmeleri miimkiindiir. Bu vakia ve deliller mevcut davanin hukuki sebebi olarak
gosterilen vakia ile benzer nitelikte olabilecegi gibi mevcut davanin hukuki sebebini
degistirebilecek nitelikte de olabilir.

Ogretide ve Yargitay kararlarinda taraflarin bosanma davasi agildiktan sonraki siirecte
elde ettikleri delilleri, mevcut davada ileri siiriip siiremeyecekleri hususunda goriis
farkliliklar1 s6z konusu olmustur. Kanaatimizce bu hususu TMK m. 184’te yer alan
bosanmada yargilama usulil baslikli diizenleme ve HMK m. 141°de yer alan iddianin ve
savunmanin genisletilmesi ve degistirilmesi yasagi ile birlikte degerlendirerek bir karar
vermek gerekir. Iddia ve savunmanin genisletilmesi ve degistirilmesi yasaginin baglama ani
olarak HMK m. 141 geregince cevaba cevap ve ikinci cevap dilekgelerin verilmesi kabul
edilmektedir. Fakat hukukumuzda bu yasagin kapsami ne Hukuk Ustli Muhakemeleri
Kanunu’nda ne de Hukuk Muhakemeleri Kanunu’nda agik¢a diizenlenmistir. Cogunluk goriis
bu yasagin kapsamina dava sebebi ve talep sonucunun dahil oldugunu kabul etmektedir. Bu
kapsamda dava agildiktan sonra mevcut davanmn hukuki sebebine benzer ya da farkh
delillerin ortaya konulmasina gore de farkli bir degerlendirme yapilmasi gerekir. Bu hususta
ogretide farkli goriisler de bulunmakla birlikte kanaatimizce, dava agildiktan sonra
gerceklesen ve dava sebebi olarak gosterilen vakialarla ilgili olan olaylarin ileri siirtilmesi
davay1 degistirme sayilmamalidir. Fakat baslangicta farkli bir sebeple bosanma davasi
acildiktan sonra ayr1 bir dava sebebi olacak nitelikte ve kapsamda yeni olaylar ve deliller ileri

* Kiitahya Dumlupinar Universitesi, Iktisadi ve Idari Bilimler Fakiiltesi, Kamu Y®onetimi Béliimii, Hukuk
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stirtilerek davanin farkli bir hukuki sebebe dayandirilmak istenmesi iddianin degistirilmesi
niteliginde olur ve bu olay ve delillerin mevcut davada dikkate alinabilmesi, ancak karsi
tarafin acik rizasi ya da 1slahla miimkiin sayilmalidir.

Anahtar Kelimeler: Bosanma Davasi, Davanin Hukuki Sebebi, Yeni Delillerin ileri
Siiriilmesi, Iddianin ve Savunmanin Genisletilmesi ve Degistirilmesi Yasagi, Davanin Islahi.

An Evaluation of the Impact of Newly Emerged Evidence after
the Filing of a Divorce Case on the Trial Process and the
Legal Grounds of the Case

ABSTRACT

According to the Turkish Civil Code, there are eight different legal grounds for divorce.
For the grounds for divorce other than the agreement of the spouses, the case is contentious
and it takes a long time to obtain a divorce decision in these cases. First of all, as will be
explained in detail in this study, the issue of whether the spouses’ obligations such as the
obligation of loyalty will continue during the divorce process has caused misunderstandings
in practice due to different decisions made by the Court of Cassation. In addition, it is possible
that the parties may encounter new events or obtain new evidence that may affect the current
case during this period from the filing of the divorce case to its finalization. These events and
evidences may be similar to the legal grounds of the current case, or they may be of a nature
that may change the legal grounds of the current case.

In the doctrine and the decisions of the Court of Cassation, there are different opinions
on whether the parties can bring forward the evidence obtained after the divorce case is filed
in the current case. In our opinion, this issue should be evaluated together with the regulation
on the procedure of divorce under Article 184 of the TCC and the prohibition on the extension
and change of the claim and defense under Article 141 of the CCP. In Article 141 of the CCP,
the filing of the reply and second reply pleadings is accepted as the starting point of the
prohibition on the extension and change of claims and defenses. The scope of this prohibition
is clearly regulated in neither the previous nor the current Code of Civil Procedure. According
to the majority opinion, the scope of this prohibition includes the cause of action and the
result of the claim. Therefore, after the lawsuit is filed, a different evaluation should be made
according to the presentation of similar or different evidence to the legal cause of action.
Although there are different opinions in the doctrine on this issue, in our opinion, bringing
forward events related to the events that took place after the lawsuit was filed and that are
related to the events shown as the cause of action should not be considered as changing the
lawsuit. However, after the divorce lawsuit is initially filed for a different reason, the request
to base the lawsuit on a different legal reason by asserting new events and evidence of a
nature and scope that will be a separate cause of action after the divorce lawsuit is initially
filed for a different reason is in the nature of changing the claim. These events and evidences
can only be taken into consideration in the current case with the explicit consent of the other
party or by amendment.

Keywords: Divorce Case, Legal Grounds of the Case, Introduction of New Evidence,
Prohibition of Expansion and Change of the Claim and Defense, Amendment of the Case.
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OZET

Tiirk hukukunda yabanci kararlarin hukuki sonug¢ dogurabilmesi, kural olarak bu
kararlarin taninmasi ya da tenfizi yoluyla miimkiindiir. Tanima, genel olarak, yabanci bir
mahkeme kararinin kesin hiikiim etkisinin Tiirkiye’de kabul edilmesi amaciyla verilen yargi
kararini ifade etmektedir.

Tanimaya iliskin mevzuatimizda yer alan temel hiikiimler Milletleraras1 Ozel Hukuk
ve Usul Hukuku Hakkinda Kanun’da (MOHUK) yer almaktadir. Bu kapsamda yabanci
bosanma kararmin Tiirkiye’de tanmnmasi i¢cin MOHUK c¢ergevesinde tanima talebiyle dava
acilmasi gerekmektedir. Ancak Niifus Hizmetleri Kanunu m.27/A, Yabanci Ulke Adli veya
Idari Makamlarinca Verilen Kararlarin Niifus Kiitiigiine Tescili Hakkinda Yonetmelik ile
Mavi Karthlar Kiitiigii ve Beyan Edilen Niifus Olaylarinin Tutulmas1 Hakkinda Y&nerge
kapsaminda yabanci bosanma kararmin MOHUK cercevesinde taninmast icin dava agilmasi
gerekmeksizin bu kararin, farkli usullerle kisilerin kayitli olduklar ilgili kiitiiklere tescil
edilme imkam bulunmaktadir. Ancak MOHUK’daki temel bir meseleye, farkli
diizenlemelerde yer verilmesi, mevzuatta biitiinliikten uzaklasilmasina ve bu baglamda hukuk
giivenliginin zedelenmesine yol agmaktadir. Bu tiir diizenlemeler, yalnizca uygulamada
yeknesakligi tehdit etmekle kalmamakta, ayn1 zamanda MOHUK un sistematigi, temel
ilkeleri ve normatif ruhuyla da agik bir uyumsuzluk teskil etmektedir.

Mavi Karthlar Kiitigii ve Beyan Edilen Niifus Olaylarmin Tutulmas: Hakkinda
Yonerge’de, bosanma karariin mavi kartlilar kiitiigiine tescil edilebilmesi i¢in, kararin
yalnizca usuliine uygun sekilde yetkili makamlarca onaylanmigs olmasi yeterli kabul
edilmektedir. Yonerge nin 17°nci maddesinde, bosanma kararlarinin niifus mudirliiklerine
intikal etmesi halinde; her iki kisi de mavi karthilar kiitiigiinde kayith ise bosanmanin,
kayitlarina islenecegi belirtilmektedir. ilgili Y&nerge'nin 10’uncu maddesinde de, mavi
karthilar kiitiigiinde kayith kisilerin uyrugu bulunduklari iilke makamlarindan almis olduklari
karar ve idari belgelerin usuliine gore tasdik edilmis ve onaylanmis ise ayrica MOHUK
hiikiimleri uyarinca taninmasi veya tenfizinin istenmeyecegi ifade edilmektedir.

Ayrica, ilgili Yonerge’nin 17°nci maddesi kapsaminda, mavi kart sahiplerinin yani sira
bu karara taraf olan aile kiitiiklerine kayitl Tiirk vatandaslar ile yabancilar kiitiigline kayith

* Erzincan Binali Y1ldirim Universitesi, Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dal.
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yabancilar bakimindan da ilgili kiitiiklere tescil isleminin gerceklestirilecegi belirtilmektedir.
Ancak, s6z konusu diizenlemenin hem aile kiitiigiine kayith kisilerin hem de yabancilar
kiitiigiine kayith kisilerin kayitlara islenecegine dair hiikmiiniin, uygulamada c¢esitli
belirsizlik ve ¢eliskilere yol agabilecek nitelikte oldugu goriilmektedir.

Aile kiitliklerine kayith kisiler a¢isindan konu ele alindiginda, iki farkli goriis ortaya
cikmaktadir. Her iki goriis cergevesinde yapilan degerlendirmelerin gesitli agilardan elestiriye
acik olmasi, mevcut diizenlemenin yapisal sorunlarini agik¢a gozler oOniine sermektedir.
Birinci goriise gore, YoOnerge kapsaminda mavi kart sahibiyle evli Tiirk vatandaslar
bakimindan da bosanma kararlar1 aile kiitiigline dogrudan tescil edilecektir. Bu yorum,
Yénerge'nin, MOHUK ve Niifus Hizmetleri Kanunu hiikiimleriyle gelistigi yoniinde
elestirilere konu olmaktadir. ikinci goriis ise, ilgili hiikkmiin Tiirk vatandaslarma iliskin
tesciller bakimindan bosanma kararimin tanimmast kosulunu tiimden kaldirdigi anlamina
gelmedigi, diizenlemede yer alan usuliine uygun sekilde tescil ibaresinin tanima kosulunu da
icerecek bir anlama sahip oldugu, bu bakimdan genel hiikiimlerin gecerli olacagini ileri
stirmektedir. Ancak, ilgili diizenlemenin Tiirk vatandaslar1 agisindan gegerli olmayacagi
yoniindeki bir yorumun benimsenmesi durumunda, ayni bosanma kararimin mavi karthlar
kiitiigiine kayith kisiler bakimindan hiikiim ifade etmesi; buna karsin, Tiirk vatandaslari
acisindan dava agilmasi ya da NHK kapsaminda basvuru yapilmasi gerekliligi, ayni kararin
hukuki sonuglart bakimindan kisileri farkli islem ve yikiimliliklerle karsi karsiya
birakacaktir. Bu durum, esitlik ve hukuki giivenlik ilkeleri agisindan sorun teskil etmektedir.

Ote yandan, diizenlemede yer alan “yabancilar kiitiigii” ifadesi de tartismaya agiktir.
Niifus Hizmetleri Kanunu’nda bu kavrama yer verilmis olmakla birlikte, uygulamada
yabancilarin kisisel durumlarmna iliskin kayitlar niifus miidiirliiklerince degil, Go¢ Idaresi
Baskanlig1 biinyesinde yer alan GOC-Net veri tabanina islenmektedir. Bu itibarla, GOC-
Net’in “yabancilar kiitiigii” olarak adlandirilmast dogru olmayacaktir. Bu baglamda,
diizenlemede gecen “yabancilar kiitiigli” ifadesi, fiillen mevcut olmayan bir yapiy1 tarif eden
kavramsal bir bosluk olarak karsimiza ¢ikmaktadir.

Kanaatimizce, normlar hiyerarsisine aykirilik teskil eden s6z konusu diizenlemenin
yirtirliikten kaldirilmasi gerekmektedir. Mavi kart sahiplerine iliskin bosanma kararlarinin
kolay bir sekilde sonu¢ dogurabilmesi isteniyorsa, bu hususun MOHUK sistematigi
icerisinde, mevzuat biitiinliglinii ve hukuki yapiy1 zedelemeyecek sekilde diizenlenmesi
yerinde olacaktir.

Anahtar Kelimeler: Mavi Kartli Kisiler, Bosanma Karari, Mavi Karthlar Kiitiigi, Aile
Kiittigli, Yabancilar Kiitigi.

A Critical Review of the Regulation on Registering Foreign
Divorce Decrees in the Relevant Registers Within the Scope
of the Blue Card Holders Registry and the Directive on the
Keeping of Declared Population Events

ABSTRACT

In Turkish law, foreign judgments may give rise to legal consequences through the
recognition or enforcement of such judgments. In general, recognition refers to a judicial
decision that accepts the effect of the final judgment of a foreign court in Turkey.
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The main provisions of our legislation regarding recognition are found in the Law on
Private International Law and Procedural Law (PILPL). A lawsuit must be filed with a request
for recognition within the framework of the PILPL in order for a foreign divorce decree to be
recognized in Turkey. However, within the scope of Article 27/A of the Population Services
Law, the Regulation on the Registration of Decisions of Foreign Judicial or Administrative
Authorities in the Population Registry and the Directive on the Registry of Blue Card Holders
and the Keeping of Declared Population Events, a foreign divorce decision can be registered
in the relevant registries where the individuals are registered by following different
procedures without having to file a lawsuit for recognition of the foreign divorce decision
within the framework of the PILPL. In this context, the inclusion of a fundamental issue in
PILPL in different regulations leads to an absence of unity in the legislation and,
consequently, undermines the security of the legal system. As a result, these regulations do
not only threaten uniformity in practice, but also constitute a direct incompatibility with the
systematics, basic principles, and normative spirit of the PILPL.

In accordance with the Directive on Blue Card Holders and Declared Population
Events, it is sufficient for a divorce decision to have been duly approved by the competent
authorities to be registered in the registry of blue card holders. According to article 17 of the
Directive, if divorce decisions are transferred to the population registry offices, the divorce
will be recorded if both spouses are registered in the registry of blue card holders. According
to Article 10 of the relevant Directive, if the decisions and administrative documents obtained
from the authorities of the country where the blue card holders are registered have been duly
certified and approved, recognition and enforcement will not be requested in accordance with
the Civil Procedure Law.

Moreover, Article 17 of the relevant Directive states that the registration process will
take place in the relevant registries for Turkish citizens registered in the family registry as
well as foreigners registered in the foreigners’ registry who are parties to this decision in
addition to blue card holders. Despite this, it is evident that the provision of the
aforementioned regulation, which stipulates that both persons registered in the family registry
and individuals registered in the foreigners registry will be registered in the relevant
registries, may result in numerous uncertainties and contradictions in practice.

Considering the issue from the perspective of persons enrolled in family registers, two
conflicting viewpoints are evident. Since the evaluations made within the framework of both
perspectives are open to criticism from a variety of perspectives, it is clear that the current
regulation has structural problems. According to the first view, divorce decisions will be
directly recorded in the family registry for Turkish citizens who are married to blue card
holders within the scope of the Directive. The interpretation of this directive has been
criticized as inconsistent with the provisions of the Civil Procedure Law and the Population
Services Law. On the other hand, the second opinion claims that the relevant provision does
not mean that it abolishes the requirement that the divorce decree be recognized when
registering Turkish citizens. As the phrase “duly registered” in the regulation refers to the
condition of recognition, the general provisions will apply in this regard. If, however, an
interpretation is adopted that the relevant regulation does not apply to Turkish citizens, the
divorce decision will be effective for those persons listed in the blue card registry, whereas
Turkish citizens will be subject to different procedures and obligations when filing a lawsuit
or filing an application under the NHK as a result of the same legal consequences. A problem
of equality and legal security arises in this situation.
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However, the term “foreigners’ registry” in the regulation is also subject to debate.
Despite the fact that this concept is included in the Law on Population Services, in practice,
personal information regarding foreigners is entered into the GOC-Net database by the
Directorate of Migration Management and not by the Directorates of Population Services. In
this respect, it would not be correct to refer to GOC-Net as the “foreigners’ registry”.
Accordingly, the term “foreigners” registry” in the regulation appears as a conceptual gap
describing a structure that does not actually exist.

Accordingly, we believe that the said regulation should be repealed, as it is in conflict
with the hierarchy of norms. In order for divorce decisions involving blue card holders to be
easily finalized, it would be appropriate to regulate this issue within the framework of the
PILPL in a way that does not compromise the integrity of the legislation and the legal system.

Keywords: Blue Card Holders, Divorce Decree, Blue Card Holders Registry, Family
Registry, Foreigners’ Registry.
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Hukukun Genel Bir ilkesi Olarak Tabii Savci ilkesi

@ Dr. Ogr. Uyesi Burak TAS*

OZET

Tabil hakim ilkesi, uyusmazlig1 ¢cozmekle gorevli ve yetkili mahkemenin uyusmazlik
dogmadan 6nce Kanunla belirlenmis olmasini, bu mahkemelerin olaganiistii merci seklinde
tesekkiil ettirilememesini ve hakimin hukuka uygun-adil olmasmi i¢eren hukukun genel bir
ilkesidir. Ancak tabii savci kavrami, terim veya bir ilke olarak doktrinde ve yargi kararlarinda
tanimlanmis degildir. Sadece savciliklarin da uyusmazlik dogmadan oOnce goérev ve
yetkilerinin Kanunla Onceden belirlenmis olmas1 gerektigine yonelik bir goris
bulunmaktadir. Bu goriiste dahi ayrica bir tabii saver kavrami kullanilmamustir.
Karsilastirmali hukukta da tabii hakim ilkesi yaninda ayrica tabii savci kavramina iligkin
belirlemelere rastlanmamigtir. Savcilar ceza muhakemesinde kamu davasmin agilmasi
stirecinde olduk¢a onemli bir rol istlenmektedirler. Etkili bir sorusturma yiiriitmek ile
yiikiimliidiirler. Savcilar, sucun iglendigi yoniinde yeterli siiphe degerlendirmesi yapmakla
siiphelinin sanik statiisiine sokulmasinda ve kovusturma evresi sonucunda verilecek hiikiimde
iddia makamini temsil etme noktasinda etkileri bulunmaktadir. Bu yoniiyle savcilar
lekelenmeme hakkmin ihlal edilmemesi noktasinda olduk¢a dikkatli davranmak
durumundadirlar. Bu da savcilarin belli nitelikleri haiz ve etkili olmasini gerektirmektedir.
Bulunduklar1 bu 6nemli pozisyon geregi savcilarin da tabii olmasi gerekliligi tartigiimalidir.
Etkili sorusturma yiirlitme yiikiimliliigli kapsaminda tabii savci kavraminin literatiire
kazandirilmasi ve bunun hukukun genel bir ilkesi olarak degerlendirilmesi geregi 6nem arz
etmektedir. Hakimlerin tabil olmasi ve belli nitelikleri haiz olmalari ne denli 6nemli ise
savcilarin da tabii olmasi da o derecede onem arz etmektedir. Calismada etkili sorusturma
yiriitme yiikiimliiliigii altinda olan etkili sorusturmacilarin sahip olmasi gereken temel
nitelikler tizerinden tabii savci ilkesi i¢in kriterler 6ne siiriilecektir. Bir savcinin tabii olarak
degerlendirilebilmesi i¢in Oncelikle hukuk lisans egitimi almis olmasinin ve savcilik staj
egitimini basartyla tamamlamis olmasmin gerektigi; bu kisilerin hukuka uygun nitelikte
olmas1 gerektigi; bu kisilerin etkili bir sorusturmaci olmasi ve bu kapsamda entelektiiel,
psikolojik ve fiziksel karakteristigi haiz olmalar1 gerektigi sonucuna ulagilacaktir. Ancak tabii
bir savci tarafindan yiiriitiilecek sorusturmanin Avrupa Insan Haklari Mahkemesi
kararlarinda yer verilen etkili sorusturma yiikiimliiliigii kriterlerini karsilayabilecegi ve ancak
etkili sekilde yiirtitiilen bir sorusturma sonucunda kovusturmanin da etkili olabilecegi kanisi
temellendirilecektir.

* Bolu Abant izzet Baysal Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Usulii Hukuku Anabilim Dal1.
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Uygun-Adil Hakim ve Savci, Etkili Sorusturmaci.

The Natural Prosecutor Principle as a General Principle of
Law

ABSTRACT

The principle of natural judge is a general principle of law, which states that the court
competent and authorized to resolve the dispute must be determined by law before the dispute
arises, that these courts cannot be constituted as extraordinary authorities, and that the judge
must be lawful. However, the concept of natural prosecutor has not been defined as a term
or a principle in the doctrine and judicial decisions. There is only an opinion that the
competence and duties of prosecutor offices should be predetermined by law before the
dispute arises. Even in this opinion, the concept of a natural prosecutor is not used. In
comparative law, there is also not any definition of the concept of a natural prosecutor in
addition to the principle of natural judge. In addition to the principle of the natural judge,
there is also not any definition of the concept of the natural prosecutor in comparative law.
Prosecutors play a crucial role in the process of initiating a public case in criminal
proceedings. They are obliged to conduct an effective investigation. By assessing sufficient
suspicion that a crime has been committed, prosecutors have an impact on the status of the
suspect as an accused and represent the prosecution in the judgment to be rendered at the end
of the prosecution phase. In this respect, prosecutors have to be very careful not to violate the
right to good reputation. This requires prosecutors to have certain qualifications and be
effective. Due to their important position, it should be discussed whether prosecutors should
also be considered as natural. Within the scope of the obligation to conduct effective
investigations, it is important to introduce the concept of natural prosecutor into the literature
and to consider this as a general principle of law. As important as it is for judges to be natural
and possess certain qualifications, it is equally important for prosecutors to be natural. In the
study, criteria for the principle of the natural prosecutor will be put forward through the basic
qualifications that effective investigators, who are under the obligation to conduct effective
investigations, must possess. It will be concluded that in order for a prosecutor to be
considered as a natural prosecutor, she/he must first of all have a bachelor of laws and have
successfully completed the prosecutor’s internship training; these persons must be lawful;
these persons must be effective investigators and, in this context, they must possess
intellectual, psychological and physical characteristics. Only an investigation conducted by
a natural prosecutor can fulfill the criteria of the obligation to conduct an effective
investigation as set out in the judgments of the European Court of Human Rights, and only
an effective investigation can lead to an effective prosecution.

Keywords: General Principle of Law, Natural Judge, Natural Prosecutor, Lawful
Judge and Prosecutor, Effective Investigator.
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Dava Sarti Arabuluculukta Tiiketicinin Aleyhine Yapilan Ucret
Anlagsmalari

@ Dr. Ogr. Uyesi Gaye TUG LEVENT*

OZET

Alternatif ¢oziim yolu olarak Arabuluculuk ilk kez 22 Haziran 2012 tarihinde kabul
edilen 6235 Sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu ile Tiirk hukuk sistemine
girmis ve 22 Haziran 2013 tarihinden itibaren de uygulanmaya baslamistir. ilk olarak ihtiyari
olarak, yani taraflarin iradesine dayali olarak uygulanmasi kabul edilen arabuluculuk sistemi,
sonrasinda toplum icerisinde yayginlastirilmasi amaciyla, bazi uyusmazliklarda dava sarti
olmasi yasal olarak diizenlenmistir. Bu uyusmazliklardan biri olan tiiketici davalarinda
zorunlu arabuluculuk, 28 Temmuz 2020 tarihinde yiiriirlige giren 7251 sayili Hukuk
Muhakemeleri Kanunu ve Bazi Kanunlarda Degisiklik Yapilmasma Dair Kanun ile 6502
sayil1 Tiiketicinin Korunmasi Hakkinda Kanun’a (TKHK) 2020 yilinda eklenen madde 73/A
ile diizenlenmistir.

Tiiketici hukuku, tiiketiciyi koruyan bir hukuk dali oldugu gibi tiiketiciyi koruyucu ¢ok
sayida emredici hiikiim igeren TKHK nin temel amaci da bu yondedir. Bu diizenlemelerden
biri de; dava sartt arabuluculuk goriismelerinde tiiketicinin iicret 6dememesine iliskin
diizenlemedir. TKHK m. 73/A-(3) geregince; “arabuluculuk faaliyeti sonunda taraflara
ulasilamamas, taraflar katilmadigu i¢in goriisme yapilamamast veya taraflarin anlasmalari
va da anlagamamalar: hdlinde tiiketicinin 6demesi gereken arabuluculuk ticreti, Adalet
Bakanhig1  biit¢esinden  karsilanir.  Ancak belirtilen hdllerde arabuluculuk iicreti,
Arabuluculuk Asgari Ucret Tarifesinin eki Arabuluculuk Ucret Tarifesinin Birinci Kismina
gore iki saatlik iicret tutarini gegemez.” Ancak uygulamada, 6zellikle anlagsma saglanan
arabuluculuk goriismeleri sonunda hazirlanan bazi anlagsma tutanaklarinda, tiiketiciye belirli
oranlarda arabuluculuk iicreti yiiklendigi goriilmektedir. Bu konuda; her ne kadar 6235 sayili
Kanun’un m. 18/A uyarinca taraflar {icretin paylasimi1 konusunda serbest¢e anlagabiliyor
olsalar da, taraflardan birinin tiiketici oldugu arabuluculuk goriigmelerinde tiiketici ve satici
arasindaki giic dengesizligi nedeniyle tiiketiciye yiiklenen {icretin, tiiketicinin gergek
iradesini yansitmamasi ihtimali ve tiiketici lehine emredici hiikiimlere aykir1 olan
anlagsmalarin gecersizligi hususlarinin unutulmamasi gerekir. Bu uygulamalar ayni1 zamanda
titkketici hukukunun tiiketiciyi koruyucu yapisina da agikca aykiridir.

Calismamiz kapsaminda tiiketici aleyhine yapilan {icret anlasmalari emredici
hiikiimler, adil yargilanma ve sdzlesme 6zgiirliigiiniin siirlar1 kapsaminda incelenerek, bu

* Van Yiiziincii Y1l Universitesi, iktisadi ve Idari Bilimler Fakiiltesi, Siyaset ve Kamu Yonetimi Béliimi,
Hukuk Bilimleri Anabilim Dali.
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konuda uygulama birliginin saglanmasi hususunda ¢o6ziim Onerileri gelistirilmesi
amaclanmaktadir.

Anahtar Kelimeler: Tiiketici, Arabuluculuk, Dava Sarti, Arabuluculuk S6zlesmesi,
Ucret.

Fee Allocation Agreements Against the Consumer in
Mandatory Consumer Mediation Proceedings

ABSTRACT

Mediation as an alternative solution was first introduced into the Turkish legal system
with the Law No. 6235 on Mediation in Legal Disputes, which was enacted on June 22, 2012,
and has been implemented since June 22, 2013. The mediation system, which was initially
accepted to be implemented voluntarily, that is, based on the will of the parties, was later
legally regulated as a condition of litigation in some disputes in order to spread it within the
society. Mandatory mediation in consumer cases, one of these disputes, was regulated by the
Law No. 7251 on Amendments to the Code of Civil Procedure and Certain Laws, which
entered into force on July 28, 2020, and Article 73/A added to the Law No. 6502 on the
Protection of Consumers (TKHK) in 2020.

Consumer law is a branch of law that aims to protect consumers, and the main purpose
of the TKHK is in this direction, and it includes many mandatory provisions that protect
consumers. One of these is the regulation regarding the non-payment of fees to the consumer
in mediation meetings that are a condition of litigation. According to TKHK Article 73/A (3);
“In the event that the parties cannot be reached at the end of the mediation activity, the
meeting cannot be held because the parties do not attend, or the parties agree or cannot agree,
the mediation fee that the consumer must pay shall be covered by the budget of the Ministry
of Justice. However, in the specified cases, the mediation fee shall not exceed the amount of
two hours’ fee according to the First Part of the Mediation Fee Tariff annexed to the
Mediation Minimum Fee Tariff.” However, in practice, the consumer is charged a mediation
fee at certain rates, especially in some agreement minutes prepared at the end of mediation
meetings where an agreement is reached. Although the parties can freely agree on the sharing
of the fee in accordance with Article 18/A of Law No. 6235, it should not be forgotten that
in mediation negotiations where one of the parties is a consumer, the fee charged to the
consumer may not reflect the true will of the consumer due to the power imbalance between
the consumer and the seller, and the invalidity of agreements that are contrary to the
mandatory provisions in favor of the consumer. These practices are also clearly contrary to
the consumer-protective structure of consumer law.

Within the scope of our study, it is aimed to develop solution proposals to ensure unity
of practice in this regard by examining the fee agreements made against the consumer within
the scope of mandatory provisions, fair trial and the limits of freedom of contract.

Keywords: Consumer, Mediation, Procedural Requirement, Mediation Agreement,
Fee.
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Turk Yarg: Teskilatinda Ceza Sorusturmalari ve
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Hakkinin Ihlali Mi?
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OZET

Makul siirede yargilanma hakki, Avrupa insan Haklari Mahkemesi ve Anayasa
Mahkemesi igtihatlarinda en fazla ihlal edilen haklarin basinda gelmektedir. Bu durum,
sadece hukuk yargilamalari bakimindan degil, ceza sorusturmalart ve kovusturmalari
bakimindan da gegerlidir. Ulkemizde makul siirede yargilanma hakki ihlallerinin ulastig
yliksek rakamlar, hedef siire uygulamasi gibi yontemlere bagvurmay1 zorunlu hale getirmistir.
Bundan hareketle Adalet Bakanlig1 tarafindan “Sorusturma, Kovusturma veya Yargilama
Hedef Siirelerinin Belirlenmesi ve Uygulanmasina Iliskin Y&netmelik” ¢ikarilmustir.
24.2.1983 tarihli ve 2802 sayili Hakimler Savcilar Kanunu’nun (HSK) 28’inci maddesinin
ikinci ve yedinci fikralarina dayanilarak hazirlanan ve 1.9.2017 tarihinde yiiriirliige giren bu
yonetmelikte hedef siire kavraminin tanimi yapilmis ve hedef siire uygulamasina iliskin
esaslar dilizenlenmistir. HSK’nin 28’inci maddesinin ikinci fikrasinda sorusturma ve
kovusturmalarin hedef siirede yapilmasi, kanun yolu degerlendirme formunda hakim ve
savcilar i¢in degerlendirme Ol¢iitii olarak kabul edilmis, yedinci fikrasinda hedef stirelerin
Hakimler Savcilar Yiiksek Kurulu’nun (HSKur.) goriisii alinarak Adalet Bakanlig1 tarafindan
belirlenecegi ifade edilmistir.

AYM, HSK’nin 28’inci maddesinin yedinci fikrasiin iptali talebiyle Oniine gelen
basvuruda oy c¢okluguyla hilkkmiin anayasaya aykir1 olmadigina karar vermistir (AYM, T.
30.12.2021, E. 2021/17, K. 2021/103). Cogunluk kararinda AYM, ozetle, hedef siireye iliskin
esaslarin uzmanlik ve idare teknigine iliskin oldugundan yonetmelikle diizenlenebilecegini,
hakim ve savcilarin 6zliik haklarmi etkileyen kanun yolu degerlendirme formunda hedef
stirenin tek belirleyici dl¢ilit olmadigini ve siirelerin belirlenmesinde HSKur. goriisii alindigi
icin HSK md.28/f.7’nin hakimlik teminati ve mahkemelerin bagimsizlig1 ilkelerine aykir
olmadig1 sonucuna varmistir. Karardaki muhalefet serhlerinde makul siirede yargilanma
hakki igin hedef siire uygulamasiin 6nemli ve gerekli bir adim oldugu; adil yargilanma
hakkinin tesisi bakimindan bunun sadece bir ara¢ oldugu ve higbir zaman bir amag haline
getirilmemesi, mesleki performanslar1 degerlendirilirken hakim ve savcilar {izerinde bask1
araci olacagi ve bunun yarginin bagimsizligi ve tarafsizligi ilkelerini ihlal edecegi; buna
iligkin esaslarin kanunla ortaya konulmasi, yargilama siirecinin adil yargilanma hakkinin tiim
ilkelerine uyularak ger¢eklestirilmesi gerektigi hususlar1 6zellikle vurgulanmistir.

* Tokat Gaziosman Pasa Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dal1.
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“Tirkiye Yiizyili, Adaletin Yiizyir” baslikli Yargr Reformu Stratejisi Belgesi’nde
(2025-2029) hedef siire uygulamasi i¢in agilan baslik altinda adli siire¢lerin makul siirede
tamamlanmasina yonelik kurumsal tedbirler alinmasi ve uygulamalarin gelistirilmesi
kapsaminda hedefler konulmustur. Buna gore ceza yargilamalarinda hedef siirelerin daha kisa
olacak sekilde yeniden belirlenmesi, hedef siire uygulamasinin takip edilmesi, hedef siirenin
asilmasina neden olan hususlara yonelik 6nlemler alinmasi ve istinaf kanun yolunda da hedef
stirelerin konulmasindan bahsedilmistir.

Hedef siire uygulamasi, ceza sorusturmalart ve kovusturmalarinin makul siirede
tamamlanmasinda, uzun siiren sorusturma ve kovusturma faaliyetlerinin kisiler {izerindeki
maddi ve manevi baskilarin bertaraf edilmesinde ve bu suretle adaletin temin ve hukuka olan
inancin muhafaza edilmesinde 6nemli rol oynamaktadir. Kisacasi uygulamanin, sorusturma
ve kovusturmalarin makul siirede tamamlanmasi ve yargidaki is yiikiinii hafifletmek amaciyla
getirildigini, bu minvalde makul siirede yargilanma hakkinin korunmasi bakimindan ¢ok
onemli oldugunu ifade etmek gerekir. Kanaatimizce yargidaki is yiikiinii hafifletmek
kaygisiyla getirilen bu uygulamayla yargilama siirecinin uzamasi kadar kisa tutulmasi da adil
yargilanma hakkinin ihlaline yol agabilir. Siire kaygisi nedeniyle sanigin savunma hakkinin
kisitlanmasi gibi usul ihlalinden kaynakli yargilama siirecinin uzamasi giindeme gelebilir. Bu
ylizden Strateji Belgesi’nde siirelerin kisaltilacagina iligskin a¢iklamaya siipheyle yaklasilmasi
gerekir. Adil yargilanma hakkini asindirma potansiyeli olan bu uygulamadan uzun vadede
vazgecilmeli, hizli ve adil yargilanma hakkini ihlal etmeyecek sekilde ceza sorusturmalari ve
kovusturmalar1 i¢in mevcut ceza muhakemesi kanunumuza dercedilen enstriimanlar etkin
kullanilmalidir. Kisa ve orta vadede etkin bir hedef siire uygulamasi i¢in belli bolgelerde pilot
mahkemeler belirlenmeli ve uygulama iligkin pratik diizeyde ortaya ¢ikan problemler tespit
edilmelidir. Ayrica siirelerin her dosya 6zelinde taraflarin isbirligini esas alan bir sistemle
belirlenmesi ve 6zellikle savunma makaminin siirece dahil edilmesi gerekir.

Bildiride ceza sorusturmalart ve kovusturmalari igin getirilen hedef siire
uygulamasinda mevcut durumun elestirel bakisla degerlendirilmesi, hedef siire
uygulamasinin yerindeliginin, bunun savunma hakkina, hakimlerin bagimsizlig1 ve
tarafsizhig1 ile adil yargilanma hakkina etkisinin irdelenmesi amacglanmistir. Nihayetinde
uygulamanin gelecegine dair bazi onerilerde bulunulacaktir.

Anahtar Kelimeler: Hedef Siire, Sorusturma, Kovusturma, Adil Yargilanma Hakki,
Makul Siirede Yargilanma Hakki, Yargi Reformu Stratejisi Belgesi.

Target Time Application in Criminal Investigations and
Prosecutions in the Turkish Judiciary: Is It a Violation of the
Right to A Fair Trial?

ABSTRACT

The right to trial in a reasonable time is one of the most violated rights in the European
Court of Human Rights case law and the Constitutional Court. This situation applies not only
in legal proceedings but also in criminal investigations and prosecutions. In our country, the
high numbers reached by violations of the right to trial in a reasonable time have made it
necessary to resort to methods such as target time application. Based on this, the Ministry of
Justice issued “A Regulation on the Determination and Implementation of Investigation,
Prosecution or Trial Target Times”. In this regulation, which was prepared based on the
second and seventh paragraphs of Article 28 of the Code of Judges and Prosecutors (JPC)
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dated 24.2.1983 and numbered 2802, and which entered into force on 1.9.2017, the definition
of the target time was made and the principles regarding the target time application have been
regulated. In the second paragraph of Article 28 of the JPC, the investigation and prosecution
are accepted as evaluation criteria for judges and prosecutors in the Legal Remedy Evaluation
Form. In the seventh paragraph, the Ministry of Justice will determine the target times by
taking the opinion of the Council of Judges and Prosecutors (CFP).

The Constitutional Court has decided that the provision was not contrary to the
constitution by the majority of votes in the application that came to the request to cancel the
seventh paragraph of Article 28 of the JPC. In the majority decision, in summary, the target
time may be regulated by the regulation as the principles related to the target time are related
to the expertise and administrative technique, and the target time in the evaluation form that
affects the personal rights of judges and prosecutors is not the only decisive criteria in the
evaluation for, and Article 28/sub-article 7 is not contrary to the principles of independence
of the courts since the opinion JPC was received in the determination of the times, In the
dissenting commentaries within the decision, it has been emphasized that the target time
application is an important and necessary step for the right to trial in a reasonable time, is
only one tool in terms of the establishment of the right to a fair trial and should not be made
into a purpose, will be a means of pressure on judges and prosecutors when evaluating their
professional performances and will violate the principles of independence and impartiality of
the judiciary; it’s principles should be put forward by law, judicial trial should be carried out
in accordance with all the principles of the right to a fair trial.

In the Judicial Reform Strategy Paper titled “Tiirkiye Century, Century of Justice”
(2025-2029), under the heading opened for target time application, targets were set within the
scope of taking institutional measures and developing implementations for the completion of
judicial trial within a reasonable time. Accordingly, it was mentioned that target times in
criminal trials should be redetermined to be shorter, target time application should be
followed, measures should be taken against the issues that cause the target time to be
exceeded, and target times should be set in the appeal procedure.

Target time application plays a significant role in completing criminal investigations
and prosecutions in a reasonable time, eliminating the material and moral pressures on
individuals caused by long-term investigative and prosecutive activities, thus ensuring justice
and preserving faith in the law. This application was introduced to complete investigations
and prosecutions reasonably and reduce the workload on the judiciary. In this context,
protecting the right to trial in a reasonable time is very significant. This application, which
was introduced with the concern of reducing the workload on the judiciary, may lead to a
violation of the right to a fair trial by shortening the trial process and extending it. Prolonging
the trial process may be on the agenda due to procedural violations, such as restricting the
defendant’s right to defence due to time concerns. Therefore, the statement in the Strategy
Paper that the deadlines will be shortened should be approached with scepticism. This
practice, which has the potential to erode the right to a fair trial, should be abandoned in the
long term, and the instruments included in our current criminal procedure code should be
used effectively for criminal investigations and prosecutions that do not violate the right to a
speedy and fair trial. For a practical target time application in the short and medium term,
pilot courts should be determined in certain regions, and the problems that arise at the
practical level regarding the application should be identified. Moreover, the time limits
should be determined in terms of each file with a system based on the parties’ cooperation,
and defence should especially be included in the process.
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The paper aims to critically evaluate the current situation in the target time application
for criminal investigations and prosecutions, to examine the appropriateness of the target time
application, its impact on the right to defence, the independence and impartiality of judges,
and the right to a fair trial. After all, some suggestions will be made regarding the future of
the application.

Keywords: Target Time, Investigation, Prosecution, Right to a Fair Trial, Right to
Trial in a Reasonable Time, Judicial Reform Strategy Paper.
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GCekismesiz Yargida “ilgili” Kavraminin Gekismeli Yargidaki
“Taraf” Kavrami ile Karsilastiriimasi: Medeni Usul Hukuku
Bakimindan Teorik ve Uygulamali Bir Degerlendirme
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OZET

Medeni usul hukukunda yargilama faaliyetleri genel olarak ¢ekismeli ve ¢ekismesiz
yargl olmak iizere iki ana baslik altinda incelenir. Bu iki yargilama tiirli, yalnizca isleyisi
bakimindan degil, ayn1 zamanda yargilamaya katilan kisilerin hukuki statiileri agisindan da
birbirinden farkhidir. Cekismeli yargi davaci ve davali gibi belirli taraflar etrafinda
sekillenirken, ¢ekismesiz yargi taraf degil, “ilgili” kavrami {izerinden isler. Bu ¢aligmada,
cekismeli yarginin temelini olusturan “taraf” kavrami ile ¢ekismesiz yargimin merkezinde yer
alan “ilgili” kavrami teorik ve pratik acidan karsilastirmali olarak ele alinmaktadir. Taraf ve
ilgili kavramlarmin dayandigi teorik yaklasgimlar, uygulamadaki yansimalariyla birlikte
degerlendirilmektedir. Sonug olarak, bu iki kavram arasindaki yapisal farklarin, yargilamanin
isleyisine olan etkileri ortaya konulmaktadir.

Cekismeli yargi, iki taraf sistemine dayanir. Bu sistemde, mahkemeden hukuki himaye
talep eden kisi davaci, aleyhine hukuki himaye talep edilen kisi ise davalidir. HMK m. 119
gibi hiikiimler, bu iki tarafin agik¢a belirlenmesini zorunlu kilar. Zira davanin ytirtitiilmesi,
usul islemlerinin gegerliligi, taraf ehliyeti, taraf degisikligi ve kesin hiikiim gibi bir¢ok usul
kurumu taraf sistemine gore sekillenir. HMK’da yar alan diizenlemeler g6z Oniine
alindiginda, taraf kavramimi agiklamaya calisan teorilerden sekli taraf teorisi, bu yapiy1
aciklamada temel yaklagim olarak kabul edilmektedir (Bkz. HMK m. 119; 303). Bu teoriye
gore taraf sifati, maddi hukuk iligkisine gore degil; davada kimin hukuki himaye talep ettigine
ve kime kars1 bu talebin yoneltildigine gore belirlenir. Boylece sifat ve taraf kavramlari
birbirinden ayrilir.

Cekismesiz yargida klasik anlamda davaci ve davali sifati bulunmaz. Zira burada genel
olarak karsilikli bir uyusmazlik s6z konusu degildir. Cekismesiz yargi islerinde davaci ve
davali kavramlari yerini “ilgili” kavramina birakmustir. Ilgili kavrami, cekismesiz yargi isinin
merkezinde yer alir ve mahkemenin kararindan menfaati etkilenecek kisileri tanimlar. Buna
gore ilgili, cekismesiz yargi islerinden dogrudan veya dolayli olarak etkilenen gercek ya da
tiizel kisilerdir. Medeni usul hukukunda temel yargilama haklarindan biri olan hukuki
dinlenilme hakki (HMK m. 27), ilgililer i¢in de gegerlidir.

Cekismesiz yargida ilgililer, 6gretide genel olarak -¢ekismeli yargiya paralel olarak-
maddi ve sekli anlamda olmak tizere iki kategoride incelenir. Sekli anlamda ilgili, ¢ekismesiz

* Erzincan Binali Y1ldirim Universitesi, Hukuk Fakiiltesi, Medeni Usul ve Icra Iflas Hukuku Anabilim Dal1.
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yargida mahkemeye bagvuran veya hakkinda bagvuru yapilan kisidir. Maddi anlamda ilgili
ise yargilama sonucunda verilecek karardan hukuken etkilenecek olan kisidir. Bu ayrim,
ozellikle yargilamaya kimin katilabilecegi ve kanun yollarina kimin bagvurabilecegi
acgisindan onemlidir. Cekismesiz yargi isleri agisindan HMK’da benimsenen ilgili kavrami,
maddi anlamda ilgilidir (Bkz. HMK m. 387). Bu, ¢ekismesiz yarginin esnek yapisini ve ¢ok
yonlii etki alanini géstermesi bakimindan 6nemlidir.

Taraf ve ilgili kavramlar1 yapisal olarak farkli temellere dayanir. Cekismeli yargi, hak
iddialar1 arasinda bir ¢ekismeye dayandigi i¢in, siijeler arasi net bir ayrim ve karsitlik icerir.
Bu durum, taraf degisikligi, dava ehliyeti, usul islemleri ve kesin hiikiim gibi kurumlarda
acikca kendini gosterir. Buna karsilik, ¢ekismesiz yargi cok yonlii menfaatlerin dengelendigi
bir yapiya sahiptir. Bu nedenle, taraf degil, ilgili kavrami esastir. Taraf teorilerinin sagladigi
sinir ve netlik burada yerini, hukuki menfaate dayali daha genis bir kapsayiciliga birakir.
Cekismesiz yargida, kararin etkiledigi herkesin siirece déhil olmasi hedeflenir. Bu da
cekismesiz yargi isinin ¢ok aktorlii, esnek ve dengeli bir yapiya sahip olmasina neden olur.

Sonu¢ olarak, taraf ve ilgili kavramlart farkli yargilama tiirlerinin yapisal
gerekliliklerinin tirtintidiir. Cekismeli yargida taraflar arasinda agik bir ¢ekisme vardir ve
yargilamanin kurallar1 bu ¢ekismeye gore sekillenir. Buna karsin ¢ekismesiz yargi, toplumsal
diizenin korunmasi ve hukuki iglemlerin giivence altina alinmas1 amacina hizmet eder. Bu
nedenle, ilgili kavrami iizerinden daha kapsayici, esnek ve fonksiyonel bir sistem
benimsenmistir. Bu farklilik, hem teorik hem uygulamali diizeyde dogru kavranmali ve yargi
sistemine yansitilmalidir. Boylece hukuki giivenceler etkili bicimde isletilebilir ve adil
yargilama ilkesi tiim yargilama tiirlerinde giivence altina alinabilir.

Anahtar Kelimeler: Medeni Usul Hukuku, Cekismesiz Yargi, Taraf, ilgili, Taraf
Teorileri.

A Comparative Analysis of the Concept of the “Interested
Person” in Non- Contentious Proceedings and the Concept
of the “Party” in Contentious Proceedings: A Theoretical and
Practical Assessment in Terms of Civil Procedural Law

ABSTRACT

In civil procedure law, judicial proceedings are generally examined under two main
categories: contentious and non-contentious proceedings. These two types of proceedings
differ not only in terms of their operation but also with regard to the legal status of the
individuals participating in the proceedings. While contentious proceedings revolve around
specific parties such as the plaintiff and the defendant, non- contentious proceedings operate
not through the concept of “party” but rather through the notion of the “interested person.”
This study comparatively analyzes, from both theoretical and practical perspectives, the
concept of “party,” which constitutes the foundation of contentious proceedings, and the
concept of “interested person,” which lies at the core of non- contentious proceedings. The
theoretical approaches underlying the concepts of party and interested person are evaluated
alongside their reflections in practice. Ultimately, the structural differences between these
two concepts and their effects on the functioning of judicial proceedings are revealed.

Contentious proceedings are based on a bipartite system. In this system, the person
requesting judicial protection from the court is the plaintiff, and the person against whom
such protection is sought is the defendant. Provisions such as Article 119 of the Code of Civil
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Procedure (CCP) require the clear identification of these two parties. This is because the
conduct of the trial, the validity of procedural acts, party capacity, substitution of parties, and
the doctrine of res judicata are all shaped according to the party system. Considering the
provisions of the CCP, the formal party theory is accepted as the principal approach in
explaining the concept of party (see CCP Articles 119 and 303). According to this theory,
party status is not determined by the substantive legal relationship, but by who seeks legal
protection in the proceeding and against whom such a request is directed. Thus, the concepts
of “legal standing” (sifat) and “party” are distinguished.

In non-contentious proceedings, there are no plaintiffs or defendants in the classical
sense, since there is generally no mutual dispute involved. In such matters, the concepts of
plaintiff and defendant are replaced by the concept of the “interested person.” This concept
is central to non-contentious proceedings and refers to individuals whose interests may be
affected by the court’s decision. Accordingly, an interested person is any natural or legal
person who is directly or indirectly affected by non-contentious matters. The right to be heard,
which is one of the fundamental procedural rights in civil procedure (CCP Article 27), is also
applicable to interested persons.

In non-contentious jurisdiction, the parties concerned are generally analyzed in two
categories in the doctrine - in parallel with the contentious jurisdiction - in the substantive
and formal sense. A formal interested person is one who files an application with the court or
is the subject of such an application. A substantive interested person, on the other hand, is
one who will be legally affected by the decision rendered at the end of the proceeding. This
distinction is particularly important in determining who may participate in the proceeding and
who may file appeals. The concept of interested person adopted in the CCP with respect to
non-contentious proceedings refers to the substantive interested person (see CCP Article
387). This is significant in demonstrating the flexible structure and multifaceted impact area
of non-contentious proceedings.

The concepts of party and interested person are based on structurally different
foundations. Since contentious proceedings are based on a dispute between legal claims, there
is a clear distinction and opposition between the subjects. This distinction is clearly reflected
in institutions such as the substitution of parties, legal capacity to sue, procedural acts, and
res judicata. In contrast, non-contentious proceedings are structured to balance multiple
interests. Therefore, the concept of interested person, rather than party, is central. The clarity
and boundaries offered by party theories are replaced in this context by a broader
inclusiveness based on legal interest. Non-contentious proceedings aim to include all persons
affected by the decision in the process. This results in a multi-actor, flexible, and balanced
structure for non-contentious matters.

In conclusion, the concepts of party and interested person are products of the structural
requirements of different types of proceedings. In contentious proceedings, there is a clear
dispute between parties, and the rules of procedure are shaped in accordance with this dispute.
In contrast, non-contentious proceedings serve the purpose of preserving public order and
securing legal transactions. For this reason, a more inclusive, flexible, and functional system
has been adopted based on the concept of the interested person. This distinction must be
accurately understood both theoretically and practically and should be reflected in the judicial
system. In this way, legal safeguards can be effectively implemented, and the principle of fair
trial can be ensured across all types of proceedings.

Keywords: Civil Procedure Law, Non-Contentious Jurisdiction, Party, Interested
Person, Party Theories.
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Turk Rekabet Hukukunda Uzlagsma ve Taahhiit Prosediurleri:
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OZET

Dijital ekonominin hizla gelismesi geleneksel piyasa yapilarinda énemli degisikliklere
yol agarken, rekabet hukukunun miidahale araglarinin da yeniden degerlendirilmesini zorunlu
kilmaktadir. Ozellikle dijital platformlarin veri toplama, algoritma ydnetimi ve pazar giiciinii
kullanma bigimleri, hizl1 ve esnek miidahale gerektiren ihlallerin artmasina neden olmaktadir.
Bu baglamda Tiirk rekabet hukukunda 6nemli bir doniisiim olarak 2020 yilinda 4054 sayili
Rekabetin Korunmasi Hakkinda Kanun’a eklenen 43. madde ile “taahhut”, 43/A maddesi ile
“uzlagsma” prosediirleri hem idari siireclerin etkinligini artirmak hem de tesebbiislerin
isbirligine dayali ¢6zlim yollarina yonelmesini saglamak amaciyla yiiriirlige girmistir.

Taahhiit ve uzlasma prosediirlerinin uygulamadaki ilk ornekleri, dijital piyasalarin
onde gelen aktorlerine yonelik sorusturmalarda kendini gostermistir. Google Shopping
kararinda, Rekabet Kurulu, sirketin kendi aligveris hizmetine algoritmik avantaj sagladigini
tespit etmis ve Google tarafindan sunulan taahhiitler neticesinde dosyayr kapatmuistir.
Trendyol kararinda ise platformun kendi markalarin1 6ne ¢ikaran algoritmalar kullandigi
belirlenmis; tesebbiisiin verdigi davranissal taahhiitler dogrultusunda siire¢ sonlandirilmistir.
Meta (Facebook) kararinda kullanici verilerinin farkli hizmetler arasinda birlestirilmesi
uygulamalar1 rekabete aykirt bulunmus; Meta’nin yapisal ve teknik taahhiitler sunmasi
lizerine sorusturma kapatilmistir. Ote yandan zincir marketler sorusturmalar1 kapsaminda
baz sirketler, uzlagsma prosediiriine basvurarak hem siirecleri hizlandirmigs hem de ceza
indirimi elde etmistir.

Avrupa Birligi rekabet hukukunda da benzer uygulamalar goriilmektedir. Google
Android, Apple App Store ve Intel kararlarinda, Avrupa Komisyonu’nun rekabeti sinirlayici
uygulamalara kars1 hizli miidahaleleri, cogu zaman taahhiitler yoluyla sonug¢landirilmistir. Bu
baglamda AB’de yiiriirliige giren Dijital Pazarlar Yasasi (DMA), biiyiikk platformlarin
(“gatekeeper™) veri toplama ve kullanma bigimlerini siki bigimde diizenleyerek taahhiit
prosediirlerine hukuki bir zemin olugturmustur.

Calisma hem Tiirkiye’de hem de Avrupa Birligi’'nde uygulanan bu prosediirlerin
normatif dayanaklarini, uygulama bigimlerini, etkinlik diizeylerini ve karsilasilan sorunlar
kapsamli sekilde degerlendirmektedir. Ayrica karsilagtirmali analizler ¢ergevesinde Tiirk
rekabet hukukunun o6zellikle dijital piyasalar bakimindan nasil daha etkin, seffaf ve hesap
verebilir bir sistem insa edebilecegine iliskin reform oOnerileri sunulmaktadir. Dijital

* Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dals.
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piyasalarda artan rekabet ihlalleri karsisinda uzlagsma ve taahhiit prosediirlerinin yalnizca
idari etkinligi artiran bir ara¢ degil ayn1 zamanda proaktif rekabet politikalarinin da temel bir
unsuru haline gelmesi gerektigi degerlendirilmektedir.

Anahtar Kelimeler: Rekabet Hukuku, Uzlasma Prosediirii, Taahhiit Mekanizmasi,
Rekabet Kurulu Kararlari, Dijital Pazarlar.

Settlement and Commitment Procedures in Turkish
Competition Law: Current Status, Recent Developments and
A Comparative Analysis with EU Law

ABSTRACT

The rapid development of the digital economy has led to significant transformations in
traditional market structures, making it necessary to reassess the intervention tools of
competition law. In particular, the ways in which digital platforms collect data, manage
algorithms, and exercise market power have resulted in a rise in violations that require swift
and flexible intervention. In this context, a significant transformation in Turkish competition
law occurred in 2020 with the introduction of Article 43 (commitment procedure) and Article
43/A (settlement procedure) into Law No. 4054 on the Protection of Competition. These
provisions aim to enhance administrative efficiency and encourage undertakings to seek
cooperative resolution mechanisms.

The first practical applications of the commitment and settlement procedures have
emerged in investigations targeting major players in digital markets. In the Google Shopping
decision, the Turkish Competition Authority found that the company had granted algorithmic
advantages to its own shopping service and closed the file based on the commitments offered
by Google. In the Trendyol case, the platform was found to prioritize its own brands through
algorithmic tools, and the proceedings were concluded upon the submission of behavioral
commitments by the undertaking. In the Meta (Facebook) case, the combination of user data
across different services was found to violate competition law, and the investigation was
closed after Meta proposed structural and technical commitments. In contrast, in the chain
supermarkets investigations, several companies applied for the settlement procedure, thereby
accelerating the process and benefiting from fine reductions.

Similar practices can be observed in EU competition law. In the Google Android,
Apple App Store, and Intel decisions, the European Commission’s swift interventions in
response to anti-competitive conduct have often concluded through commitments. In this
regard, the Digital Markets Act (DMA), recently adopted in the EU, has provided a legal
framework for commitment mechanisms by strictly regulating how gatekeepers collect and
use data.

This study provides a comprehensive analysis of the normative foundations,
implementation methods, effectiveness, and practical challenges of these procedures in both
Turkey and the European Union. Through comparative analysis, it also offers reform
proposals aimed at enhancing the Turkish system, particularly in the context of digital
markets, to make it more effective, transparent, and accountable. In light of increasing
competition infringements in digital markets, the study argues that commitment and
settlement procedures should not only serve as tools to enhance administrative efficiency but
also become core elements of a proactive competition policy.

Keywords: Competition Law, Settlement Procedure, Commitment Mechanism,
Turkish Competition Authority Decisions, Digital Markets.
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HMK m. 85’te Diizenlenen Teminattan Muafiyet Hallerinin
Turk Mahkemelerinde Dava Agan, Davaya Katilan veya Turk
icra Dairelerinde icra Takibinde Bulunan Yabancilar
Bakimindan Uygulanabilirligi

@ Dr. Ogr. Uyesi Can YONEY*

OZET

Kural olarak Tiirk mahkemelerinde ve icra dairelerinde dava agan, davaya katilan veya
icra takibi yapan Tiirk vatandaglarinin teminat yatirmasi gerekmemektedir. Ancak kanun
koyucu bazi hallerde muhtemel yargilama giderlerini giivence altina almak amaciyla bazi
kisiler agisindan teminat yiikiimliligii ongormiistiir. Hukukumuzda teminat yikiimliligi
temel olarak iki ayr1 kanunda diizenlenmistir. Bunlardan ilki, HMK m. 84 vd. hiikiimlerinde
yer almaktayken; ikincisi MOHUK m. 48’te karsimiza ¢ikmaktadir.

HMK m. 84 hiikmii; (i) davaci, davaya katilan veya icra takibi yapan kisinin Tiirkiye’de
mutad meskeni olmayan bir Tiirk vatandasi olmasi ile (ii) davacinin daha dnceden iflasina
karar verilmig, hakkinda konkordato veya uzlagma suretiyle yeniden yapilandirma
islemlerinin baslatilmis bulunmasi ya da bor¢ 6demeden aciz belgesinin varligi gibi
sebeplerle 6deme giicliigii iginde bulundugunun belgelenmesi hallerinde teminat gosterilmesi
gerektigini diizenlemektedir. MOHUK m. 48 ise Tiirk mahkemesinde dava agan, davaya
katilan veya icra takibinde bulunan kisinin yabanci bir gercek ve tiizel kisi olmas1 durumunda
teminat yiikiimliliigiiniin dogacagini dngoérmektedir. Goriilebilecegi tizere, HMK m. 84
hiikmti, davaci, davaya katilan veya icra takibi yapan kiginin muhtemel yargilama giderlerini
karsilayabilecek maddi giicii veya Tiirkiye’de malvarligi olmamasi durumunu esas almisken;
MOHUK m. 48 hiikmii kisilerin Tiirk vatandas1 olup olmamasiyla ilgilenmektedir.

MOHUK m. 48, bu teminat yiikiimliilii§iiniin ortadan kalkmasinmn ancak tek bir halde
s0z konusu olabilecegini ikinci fikrasinda ortaya koymus ve davacinin tabiiyetinde
bulundugu iilkeyle Tiirkiye arasinda yabancilarin teminat yiikiimliligii bakimindan
sozlesmesel, kanuni veya fiili karsiliklilik bulunmasi durumunda yabanci gercek ve tiizel
kisilerin teminattan muaf tutulacaklarimi Ongormiistiir. Dolayisiyla, HMK m. 85°te
diizenlenen ve HMK m. 84 uyarinca dogan teminat ylikiimliiliiglinden muafiyet héllerinin
MOHUK m. 48 dolayisiyla teminat yiikiimliiliigii altinda bulunan yabancilar bakimmdan
uygulanmasi miimkiin degildir. Bu durumda tabiiyetinde bulundugu devlet ile Tiirkiye
arasinda karsiliklilik bulunmayan bir yabancinin teminattan muaf olmasi miimkiin
olamayacaktir, megerki teminattan muaf tutulan istisnai statiilerden birine tabi olsun.

* Marmara Universitesi, Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dal.
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Bazi Yargitay kararlarinda yabancilar bakimindan da HMK m. 85 hiikmiine atif
yapilarak teminat yiikiimliliigiiniin bulunmadigi sonucuna varildigi goriilmekteyse de bu
kararlarn MOHUK m. 48 hiikmiiniin mevcut hali gdzetildiginde hukuka uygun oldugunu
sOylemek zor goriinmektedir. Bununla beraber, Yargitay’in bu yaklasiminin olmasi gereken
hukuk ag¢isindan isabetli oldugu ve HMK m. 85’te yer alan teminattan muafiyet hallerinin
yabancilar agisindan da uygulanmasinin daha uygun bir ¢6ziim olacagi kanaatindeyiz.
Kanimizca hiikiimde sayilan hallerin Tiirk vatandaslar1 agisindan uygulanmasini gerektiren
kosullar yabancilar agisindan da ayni sekilde mevcuttur. Bu nedenle, adli yardimdan
faydalanan, Tiirkiye’de teminati karsilayacak diizeyde tasimmazi bulunan, kii¢ligiin
menfaatlerini korumaya yonelik dava acan ya da Tiirk mahkemelerinden verilmis veya
yabanci mahkemelerce verilmesi sonrasi Tiirk mahkemelerince tenfiz edilmis bir ilama
dayanarak ilamli icra takibinde bulunan yabancilarin da tipki Tiirk vatandaslari gibi
teminattan muaf tutulmasi gerektigi kanaatindeyiz.

Bu cgercevede, tebligimizde Oncelikle olan hukuk ¢ergevesinde HMK m. 84 vd. ile
MOHUK m. 48 hiikiimleri arasindaki farklar1 ortaya koyacak, akabinde HMK m. 85
hiikmiinde yer alan hallerin yabancilar bakimindan ne sekilde karsimiza ¢ikabilecegini de
degerlendirerek bu hallerin neden Tiirk mahkemesinde dava agan, davaya katilan veya icra
takibinde bulunan yabanci gercek ve tiizel kisiler bakimindan da uygulanmasinda fayda
oldugunu izah edecek ve son olarak da bu dnerimizin hayata gecirilebilmesi i¢in mevzuatta
nasil bir degisiklik yapilabilecegine dair goriislerimizi ortaya koymaya calisacagiz.

Anahtar Sozciikler: Teminat, Yabancilar, Teminattan Muafiyet, Karsiliklilik,
Milletleraras1 Usul Hukuku.

Applicability of the Exemptions from Security for Costs
Regulated under Article 85 of the Turkish Code of Civil
Procedure for Foreigners Filing a Lawsuit, Intervening in a
Case, or Initiating Enforcement Proceedings in Turkish
Courts or Enforcement Offices

ABSTRACT

In principle, Turkish citizens who file a lawsuit, intervene in a case, or initiate
enforcement proceedings in Turkish courts or enforcement offices are not required to provide
security. However, in certain cases, the legislator has imposed a security obligation for certain
individuals to secure potential litigation costs. In Turkish law, the obligation to provide
security is primarily regulated under two separate laws. The first is found in Articles 84 et
seq. of the Turkish Code of Civil Procedure (HMK), while the second is stipulated in Article
48 of the Turkish Code on Private International Law and Civil Procedure Law (MOHUK).

Article 84 of the HMK requires the deposition of security in two cases: (i) when the
plaintiff, the intervenor, or the person initiating enforcement proceedings is a Turkish citizen
who does not have habitual residence in Tlrkiye, and (i1) when the plaintiff is in financial
difficulty, as evidenced by a previous declaration of bankruptcy, the initiation of concordat
or restructuring proceedings, or the existence of a certificate of insolvency due to inability to
pay debts. Article 48 of MOHUK, on the other hand, stipulates that a security obligation
arises when the person filing a lawsuit, intervening in a case, or initiating enforcement
proceedings in Turkish courts or enforcement offices is a foreign natural or legal person.
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Thus, Article 84 of the HMK is based on the potential inability of the plaintiff, the intervenor,
or the person initiating enforcement proceedings to bear potential litigation costs due to lack
of financial resources or assets in Tiirkiye. In contrast, Article 48 of MOHUK focuses on the
nationality of the persons involved.

Article 48 of MOHUK states in its second paragraph that this security obligation may
only be waived in one situation: if there is a contractual, legal, or de facto reciprocity between
the plaintiff’s country of nationality and Tiirkiye concerning the security obligation for
foreigners. In such cases, foreign natural and legal persons are exempt from providing
security. Therefore, the exemptions from the security obligation stipulated under Article 85
of the HMK, which apply to the security obligation arising under Article 84 of the HMK,
cannot be applied to foreigners who are subject to the security obligation under Article 48 of
MOHUK. Consequently, a foreigner whose country of nationality does not have reciprocity
with Tiirkiye cannot be exempted from providing security, unless they fall under one of the
exceptional statuses that are exempt from security.

Although in some decisions of the Court of Cassation foreigners were deemed to be
exempt from security on the basis of Article 85 of the HMK, it is difficult to argue that these
decisions are legally accurate given the current wording of Article 48 of MOHUK.
Nevertheless, we believe that the Court of Cassation’s approach is appropriate from a de lege
ferenda perspective and that it would be a better solution to apply the exemptions listed in
Article 85 of the HMK to foreigners as well. In our opinion, the conditions that justify the
application of these exemptions to Turkish citizens also apply to foreigners. Therefore, we
believe that foreigners who benefit from legal aid, own immovable property in Tirkiye
sufficient to cover the security, file lawsuits to protect the interests of a minor, or initiate
enforcement proceedings based on a domestic judgment issued by Turkish courts, or a foreign
judgment enforced by Turkish courts should also be exempt from providing security, just like
Turkish citizens.

In this context, our presentation will first outline the differences between the provisions
of Articles 84 et seq. of the HMK and Article 48 of MOHUK within the framework of the
current legislation. Then, we will assess how the situations listed in Article 85 of the HMK
might arise for foreigners and explain why it would be beneficial to apply these situations to
foreign natural and legal persons who file a lawsuit, intervene in a case, or initiate
enforcement proceedings in Turkish courts. Finally, we will present our views on how the
legislation could be amended to implement this proposal.

Keywords: Security for Costs, Foreigners, Exemption from Security for Costs,
Reciprocity, International Civil Procedure Law.
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Arabuluculuk Surecinde Muzakere Asamasinda Yapay Zeka
Tabanh Yazilimlarin Kullaniminin Degerlendirilmesi

® Av. Arb. Dr. Ozlem BORA*

OZET

Son yillarda teknolojik gelismelerin en 6nemli ¢iktisinin yapay zeka tabanli yazilimlar
oldugu konusunda siiphe yoktur. Farkli disiplinlerde 6zel sektérden kamu sektoriine kadar
hayatimizin her alanina entegre olma potansiyelini barindiran yapay zeka araglarinin
alternatif uyusmazlik ¢6ziim yollarindan olan arabuluculukta miizakere asamasinda kullanimi
calismamizin ana konusunu olusturmaktadir. Calismamiz yapay zeka teknolojilerinin
arabuluculuk siireglerinde giivenli ve verimli olarak kullanilip kullanilmayacaginin
degerlendirilmesi ile etik ve temel ilkeler yoniinden sorgulanmasini igermektedir. Yapay
zekanin kisiler hukuku, sorumluluk hukuku ve kisisel verilerin korunmasi1 hukuku agisindan
degerlendirilmesi calismamizin kapsamina almmamistir. Yapay zekanin fikri haklar
yoniinden degerlendirilmesi ile yapay zekanin hukuk iginde konumlandirilmasi da
calismamizin siirlar disindadir. Kisaca ¢alismamiz dostane bir uyusmazlik ¢6ziim yolu olan
arabuluculukta yapay zekanin kullanimi halinde arabuluculugun temel prensiplerine bir
projeksiyon tutmay1 hedeflemektedir.

6100 sayili Hukuk Muhakemeleri Kanunu (HMK) 137/(1) ve 140/(2)(3) fikralar
uyarinca taraflarin lizerinde serbestce tasarruf edebilecegi davalarda 6n inceleme asamasinda
mahkemeye taraflar1 arabuluculuga tesvik etme gorevi verilmistir. Benzer sekilde 6n
inceleme ve tahkikat asamasini diizenleyen HMK 320/(2) fikrasinda hakimin uyusmazlik
konularmin tespitinden sonra taraflar1 arabuluculuga tesvik edecegi belirlenmistir. 6325 sayili
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu (HUAK) hukuk uyusmazliklarinin
arabuluculuk yoluyla ¢oziimlenmesinde uygulanacak usul ve esaslar1 diizenleyen 6zel ve
cergeve bir kanundur. HUAK 3. 4. ve 5.maddelerinde arabuluculuga hakim ilkeler olarak
sirastyla iradi olma, esitlik, gizlilik ile beyan ve belgelerin kullanilamamasi seklindeki temel
ilkeler diizenlenmistir.

Yapay zeka teknolojisi arabuluculukla ilgili is siireglerini kolaylagtirmas: ve
uyusmazlik taraflari arasinda anlagsma saglanmasi konusunda umut verici bir potansiyele
sahip olmakla beraber temel ilkeler agisindan ciddi riskler de barindirmaktadir. Ornegin
arabulucu yapay zeka tabanli yazilimlarla risk analizi ya da ¢dziim Onerileri olusturmak
amaciyla taraflarla ve uyusmazlikla ilgili bilgi ve belgeleri kullanacaksa bu durum basta
gizlilik ile bilgi ve belgelerin kullanilamamas1 olmak iizere temel ilkelere aykirilik teskil
edebilecektir. Taraflarin onayiyla dahi olsa miizakere asamasinda yapay zeka destekli

* Avukat, Ankara Barosu.

115


https://orcid.org/0009-0007-6372-3678
mailto:oznehukukofisi@gmail.com

yazilimlardan yararlanilacaksa bu eylem de taraf hakimiyetine aykirilik teskil edebilecek
durumlarla karsilasilmasina sebebiyet verebilecektir. Diger yandan teknolojik doniistimlerin
insan hayatini son derece kolaylastirdig1 bir devirde yapay zeka tabanli yazilimlarin alternatif
uyusmazlik ¢éziim yollarinda kullaniminin engellenmesi miimkiin miidiir? Geleneksel devlet
yargilamalarinda dahi yapay zeka uygulamalarinin tartisilmaya baslandigi cagimizda bu
soruya olumlu cevap vermek konusunda acele davranilmamalidir. Arabuluculuk siirecinde
yapay zeka teknolojisinin kullanimi gelecekte kanun koyucular1 en fazla mesgul edecek
konulardan biri olmaya adaydir. Kanaatimizce bu konudaki ulusal ya da uluslararasi tiim
diizenlemelerde arabuluculugun mesleki etik ve temel ilkelerinden 6diin verilmemesi kirmizi
hatt1 olusturmalidir.

Anahtar Kelimeler: Miizakere, Arabuluculuk, Yapay Zeka, Makine Ogrenmesi,
Hukuk Otomasyonu.

Evaluation of the Use of Artificial Intelligence-Based
Software in the Negotiation Phase of Mediation

ABSTRACT

There is no doubt that one of the most significant outcomes of recent technological
advancements is artificial intelligence-based software. This study examines the use of
artificial intelligence tools—which have the potential to be integrated into various aspects of
life, from the private to the public sector—during the negotiation phase of mediation, a key
alternative dispute resolution method. The study assesses whether artificial intelligence
technologies can be utilised safely and effectively in mediation processes and critically
examines them in light of ethical considerations and fundamental principles. However, it does
not extend to an evaluation of artificial intelligence in relation to the law of persons, liability
law, or personal data protection law. Similarly, an analysis of artificial intelligence from the
perspective of intellectual property rights and its positioning within legal frameworks falls
outside the scope of this study. In essence, this study aims to assess the fundamental principles
of mediation in the context of artificial intelligence-assisted mediation.

Pursuant to Articles 137(1) and 140(2)-(3) of the Civil Procedure Code (Law No.
6100), courts are required to encourage parties to engage in mediation during the pre-trial
examination stage in cases where they have the discretion to settle. Likewise, Article 320(2)
of the same law, which governs the pre-trial examination and trial stages, stipulates that the
judge shall encourage mediation following the identification of disputed matters. The Law
on Mediation in Civil Disputes (Law No. 6325) serves as a specialised and framework law
regulating the procedures and principles applicable to the resolution of civil disputes through
mediation. Articles 3, 4, and 5 of this law set out the fundamental principles of mediation,
namely voluntariness, equality, confidentiality, and the inadmissibility of statements and
documents in subsequent proceedings.

While artificial intelligence technology holds considerable potential to facilitate
mediation processes and assist parties in reaching an agreement, it also presents significant
risks concerning fundamental principles. For instance, if a mediator were to use artificial
intelligence-based software to conduct risk analyses or generate settlement proposals based
on information and documents related to the parties and the dispute, this could be
incompatible with core principles such as confidentiality and the prohibition against the use
of such information. Even where the parties consent to the use of artificial intelligence-
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assisted software during negotiations, such use may still give rise to concerns regarding party
autonomy. Conversely, in an era where technological advancements have profoundly
impacted daily life, can the use of artificial intelligence-based software in alternative dispute
resolution mechanisms be entirely precluded? Given that artificial intelligence applications
are increasingly being debated even within traditional judicial proceedings, a cautious
approach should be adopted in addressing this question. The use of artificial intelligence in
mediation is likely to emerge as a key issue for future legislative deliberations. In our view,
professional ethics and the fundamental principles of mediation should constitute an
inviolable standard in all national and international regulations on this matter.

Keywords: Negotiation, Mediation, Artificial Intelligence, Machine Learning, Legal
Automation.
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OZET

Satis sdzlesmesinde, tiglincii kisinin satis konusu iizerinde hak iddiasinda bulunmasi
s6z konusu olabilir. Buna gore alici, malin miilkiyetini kazandigin1 diistinmekle birlikte
tictincti kisi miilkiyet ya da {stlin nitelikteki bir baska hak iddiasi ile satis konusunun
kendisine verilmesini talep etmektedir. Bu nevi hallerde saticinin, alictya karsi kusursuz
sorumlu olmasi esastir. Bahsi gecen sorumluluk ise “saticinin zapttan sorumlulugu” olarak
adlandirilmaktadir. Ugiincii kisi, miilkiyet ya da daha iistiin nitelikteki bir hak iddias1 ile
alictya ¢ogu kez bir dava yoluyla bagvurur. Bu durumlarda alici, zapttan dolayi riicu etme
ihtimalinin bulundugu saticidan, agilan davada kendisine yardim etmesini isteyebilir. S6z
konusu ihtimali diizenleyen TBK m. 215 ilk fikrasinda “Satilanin elinden alinmas: tehlikesi
ile karsilasan alici, kendisine karsi agilan davayr saticiya bildirdigi zaman satici, durumun
geregine gore ve yargilama usulii uyarinca ya alicinin yaninda davaya katilmak ya da alici
verine gegerek tictincii kisiye karsi davay: takip etmek ve savunmak zorundadir.” hikkmiinii
sevk etmistir. Burada “ligiincii kigiye karsi davayi takip etmek” ile kanun koyucunun ne
anlatmak istedigi izaha muhtagtir.

Bilindigi iizere Avukatlik Kanunu’nun m. 35/1 hikkmi “Kanun islerinde ve hukuki
meselelerde miitalaa vermek, mahkeme, hakem veya yarg: yetkisini haiz bulunan diger
organlar huzurunda gergek ve tiizel kisilere ait haklari dava etmek ve savunmak, adli
islemleri takip etmek, bu islere ait biitiin evraki diizenlemek, yalniz baroda yazili avukatlara
aittir.” dlizenlemesiyle bir davada taraflar1 temsil etme isini, yalnmizca avukatlarin
yapabilecegi bir tekele doniistiirmiistiir. S6z konusu tekel hakki, Tiirkiye Barolar Birligi
Avukatlik Kanunu Yonetmeligi m. 14/II’de aynen yinelenmistir. Bu halde TBK m. 215/1
hiikmiinde gegen “ligiincii kisiye karsi davay: takip etmek” ifadesinin avukatin tekel hakkina
bir istisna niteliginde olup olmadigi, eger bir istisna degil ise hangi manaya geldigi
irdelenmelidir.

Doktrinde bir goriis TBK m. 215/1 hiikkmiinde gecen “igiincii kigiye karsi davay takip
etmek’ ifadesinin Avukatlik Kanunu m. 35/I hitkkmiine bir istisna getirdigi kanaatindedir. Bu
goriise gore burada, kanun koyucu borglar hukuku acisindan bir “iradi temsil” hali
diizenlemistir. Agilan bir davayi saticiya ihbar eden alici, satictya davaya fer’i miidahil olarak
katilabilecegini bildirebilecegi gibi kendisinin temsilcisi olarak katilmasina yetki verdigini
de bildirebilir.

* Tokat Gaziosmanpasa Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali.
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Doktrinde karsit goriis, burada Avukathik Kanunu m. 35/ hiikmiine getirilmis bir
istisna olmadigini savunur. Buna gore ilgili diizenleme eBK m. 190/I hiikmiiniin dilinin
sadelestirilmis halinden ibarettir. Her iki diizenleme de mehaz Art. 193 Abs. 1 OR hiikmiiniin
degismeden onceki halinden almmistir. Mehaz Kanun’daki ilgili hiikiim, 1 Ocak 2011°de
yiiriirliige giren Isvigre Hukuk Muhakemeleri Kanunu (ZPO) ile degismistir. Bugiin s6z
konusu hiikiim, bildirimin biitlin gerek ve etkilerinin ZPO uyarinca belirlenecegini
vazetmektedir. Degisiklik dncesinde Art. 193 Abs. 1 OR diizenlemesinin avukatin tekel
hakkina bir istisna getirmedigi kabul edilmekteydi. Buna gore hiikiim, 6zel diizenlemelerle
avukat disinda bir kimsenin davada vekil sifatiyla yer alabildigi hallerde
uygulanabilmekteydi. Bu yaklasim genel olarak Tiirk hukuku i¢in de savunulabilir. Ancak
Tiirk hukukunda kanton ya da federal bir sistem sdz konusu olmadigindan, Isvi¢re hukukunda
onceden bazi kantonlarda var oldugu ifade edilen 6zel diizenlemeler mevcut degildir. O halde
TBK m. 215/1 hitkkmiintin “digiincii kisiye karst davay: takip etmek” kismimin bugiin i¢in
tatbiki miimkiindiir degildir. Zira hiikkmiin uygulanmasi i¢in 6n sart, avukatin tekel yetkisine
istisna getiren bir usul hukuku hiikmiintin varligidir. Bu sart ise Tiirk hukuku agisindan
gerceklesmemektedir.

Her ne kadar TBK, genel bir kanun olarak 6zel kanun olan Avukatlik Kanunu’ndan
sonra yurirlige girmis (7BK, Avukatlik Kanunu’na nazaran daha genel bir kanundur
manasinda) ise de kanun koyucunun avukatin tekel hakkina bir sinirlama getirmek amaciyla
hareket ettigini gosterir higbir delil yoktur. Haliyle yeni tarihli genel kanunun, eski tarihli
0zel kanun ile catismasini tartismaya gerek bulunmamaktadir. Ayrica “yargilama usulii
uyarinca” ifadesi sebebiyle hitkmiin usul hukuku kurallarina gére uygulanacagi da goz ardi
edilmemelidir. Bu ag¢idan hiikkmii, mehaz Kanun’un 6nceki halinin anlasildig:i sekilde
yorumlamak isabetli olacaktir.

Anahtar Kelimeler: Saticinin Zapttan Sorumlulugu, Davay: Thbar, Temsil, Avukatin
Tekel Hakk1, Kanunlarin Uygulanmas.

On the Relationship Between Art. 215/ of TCO and Art. 35/1 of
Attorneyship Law

ABSTRACT

In the sales contract, a third party may claim on the object of sale. Accordingly, while
the buyer thinks that he has acquired the ownership of the goods, the third party demands that
the object of sale be given to him or her with a claim of ownership or another superior right.
In such cases, the seller is absolutely liable to the buyer in principle. The said liability is called
“the seller’s liability for the dispossession”. The third party often files a lawsuit to the buyer
for ownership or a superior right. In such cases, the buyer may request the seller, who has a
possibility of recourse due to the dispossession, to help him or her in the lawsuit filed. The
first paragraph of Art. 215 of TCO, which regulates the said possibility, states that “When the
buyer, who is faced with the risk of dispossession of the object of sale notifies the seller of the
lawsuit filed against him or her, depending on circumstances and trial procedure the seller
is obliged to either participate in the lawsuit on the buyer’s side or to pursue the lawsuit
against the third party by taking the place of the buyer.” Here, the question of what the
legislator meant by “pursue the lawsuit against a third party” needs to be explained.

As it is known, Art. 35/1 of Attorneyship Law that says “Providing opinions on legal
matters and legal issues, to sue and defend the rights of real and legal persons before courts,
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arbitrators or other bodies having jurisdictional authority, to pursue judicial proceedings, to
arrange all documents related to these matters belong only to lawyers registered in the bar
association.” has transformed the job of representing the parties in a lawsuit into a monopoly
that only lawyers can perform. The monopoly right in question has been reiterated in the same
way in Art.14/II of Union of Turkish Bar Associations Attorneyship Law Regulation. In this
case, whether the expression “pursue the lawsuit against a third party” in Art. 215/1 of TCO
is an exception to the lawyer’s monopoly right and if not, what it means should be examined.

An opinion in the doctrine is that the expression “pursue a lawsuit against a third
party” in Art. 215/1 of TCO is an exception to the lawyer’s monopoly right in Art. 35/1 of
Attorneyship Law. According to this doctrine, the legislator has regulated a “voluntary
representation” situation in terms of the law of obligations in here. The buyer who notifies
the seller of a lawsuit filed may notify the seller that he or she can participate in the lawsuit
as a secondary intervenor, while also authorizing him or her to participate as his or her
representative.

The opposing view in the doctrine argues that there is no exception to the provision of
Article 35/1 of Attorneyship Law in here. Accordingly, the relevant article consists of a
simplified version of the language of provision Art. 190/I of former TCO. Both articles were
taken from the provision of Art. 193 Abs. 1 OR, before the amendment. The relevant article
in the source Law was amended by Code of Civil Procedure (ZPO) that entered into force on
1 January 2011. Today, the relevant article imposes that all requirements and effects of the
notification will be determined in accordance with the ZPO. Before the amendment, it was
accepted that the regulation of Art. 193 Abs. 1 OR did not bring an exception to the lawyer’s
monopoly right. Accordingly, the article could be applied in cases where a person other than
a lawyer may take part in the lawsuit as a representative with special provisions. This
approach can also be defended generally for Turkish law. However, since there is no cantonal
or federal system in Turkish law, there are no special provisions in Swiss law that were
previously stated to exist in some cantons. Therefore, as a second view in the doctrine, it can
be said that the application of Art. 215/ of TCO is not possible today in terms of the part
“pursue a lawsuit against a third party”. Because the precondition for the application of the
provision is the existence of a procedural law provision that brings an exception to the
lawyer’s monopoly right. However, this condition is not fulfilled in terms of Turkish law.

Although the TCO entered into force as a general law after the Attorneyship Law,
which is a special law (in the sense that TCO is a more general law compared to the Law on
Attorneys), there is no evidence to show that the legislator acted with the aim of restricting
the lawyer’s monopoly right. Therefore, there is no need to discuss the conflict between the
provision of new general law and the provision of former special law. In addition, it should
not be overlooked that the application of article will be implemented in accordance with the
rules of procedural law due to the expression “depending on trial procedure”. In this respect,
it would be correct to interpret the provision in the same way as the previous version of the
source Law was interpreted.

Keywords: Seller’s Liability for the Dispossession, Notification of the Lawsuit,
Representation, Lawyer’s Monopoly Right, Application of the Law.
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OZET

Idari davalarda davaci ve davali konumunda bulunanlarin sifatinda degisiklik olmasi
miimkiindiir. Gergek veya tlizel kisinin hukuki durumundaki degisiklik yargilamanin da
seyrini etkilemektedir. Davada taraf sifatinin degismesinin 6liim, tiizel kisiligin sona ermesi,
miilkiyetin el degistirmesi ve kanuni temsilci atanmasi gibi sebepleri vardir. Calismamizda
gercek kisi yoniiyle ve sadece 6liim sebebi iizerinden inceleme yapilmaktadir. Yani davanin
ilk agamasi1 ve dava devam ederken davaci gergek kisinin 6liimii nedeniyle yargilama usulii
bakiminda ortaya cikacak sonuglar ele almmmaktadir. 2577 sayili Idari Yargilama Usulii
Kanunu'nun 26. maddesinde taraflarin kisilik veya niteliginde degisikligin sonuglari
diizenlenmektedir. Bu maddedeki esasin olaylara uygulanmasi asamasinda hangi kriterlere
gore degerlendirme yapildig: tartisilmaktadir. Kanun’un 26. maddesindeki diizenleme
olduk¢a kisadir. Daha c¢ok Danistay kararlarindaki yorumlardan hareketle davacinin
Olimiiniin sonuglar1 belirlenmeye ¢alisiimaktadir.

2577 sayili Kanun’un 2. maddesinde iptal ve tam yargi seklinde iki temel dava tiirii
anilmaktadir. S6z konusu dava tiirlerinde davacinin 6liimii farkli sonuglar dogurmaktadir.
Tam yarg1 davasi idari yargidaki tazminat davasidir. Belli bir zararin tazmini talebini i¢eren
tam yargi davasi davacinin terekesini etkilediginde mirascilarla ilgilidir. Zira tam yargi davasi
sonucunda verilecek karar davacinin terekesinde artma veya azalmaya sebep olacaktir. Bu
nedenle tam yargi davalarinda Danistay 6leni ilgilendiren veya mirasgilari ilgilendiren ayrimi
yapmamaktadir. Hatta, Yiiksek Mahkeme, idarenin eylemi neticesinde zarar goren kisinin,
2577 sayil1 Kanun’un 13. maddesi uyarinca tam yargi davasi agmak i¢in zorunlu idari basvuru
yoluna bagvurmasini dava agma iradesi olarak kabul etmistir. Anilan olayda kisi, idareye
basvurduktan sonra vefat etmis ve heniiz bagvurusu cevaplanmamigstir. Vefattan sonra
miras¢ilarin, murisin ugradig1 zararlarin tazminini istemeye hakki oldugu sonucuna
varilmastir.

Kanun’un 26. maddesinin 1. fikrasinda 6len davacidan sonra davay: takip hakkina
sahip olanlarin bagvurmasina kadar dosyasinin islemden kaldirilacag: belirtilmektedir. Ayn1
maddede “gercek kisilerden olan tarafin 6liimii halinde, idarenin miras¢ilar aleyhine takibi
venilemesine kadar dosyanin islemden kaldirilmasina” ibaresi yer almaktadir. Bu ifade idari
yargilama usuliine uygun degildir. Zira “takibi yenileme” adli yargida kullanilmakta ve davali
idarenin mirascilar aleyhine davaya devam etme iradesini neden ortaya koymasi gerektigi
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anlasilamamaktadir. Birinci fikranin ikinci climlesindeki usuliin idari yargida pratik bir
karsilig1 bulunmamaktadir. Dolayisiyla bu kisimda degisiklige ihtiyag¢ vardir.

Davacinin 6limii yargilamanin her asamasinda dikkate alian bir durumdur. Temyiz
asamasinda davacmin Oldiigiiniin tespit edilmesi halinde verilen kararlar arasinda igerik
farkliliklar1 bulunmaktadir. Yiikksek Mahkeme bazi kararlarinda dava konusunun sadece
davaciyi ilgilendirip ilgilendirmedigi tespitini yaparak buna gore karar verilmesi i¢in dosyay1
ilk derece mahkemesine gondermektedir. Bazi kararlarda ise sadece Kanun’un 26. maddesine
gore yeniden bir karar verilmesi i¢in ilk derece mahkemesine dava dosyas1 gonderilmektedir.
Ikinci halde dava konusunun mirascilarla ilgili olup olmadig1, dosyanin islemden kaldirilmasi
veya dilekgenin iptali yoniinde karar verilmesi degerlendirilmesi ilk derece mahkemesine
birakilmaktadir. Calismamizda bu durum elestirilerek Danistay’in bu konuda igtihat
olusturmasi gerektigi savunulmaktadir. Zira dava konusunun sadece davaciy: ilgilendirip
ilgilendirmedigi degerlendirmesi 6nemli bir nokta olup bunun Yiiksek Mahkemece yapilmasi
gerekmektedir.

Ote yandan davacinin 6liimii nedeniyle dosyanm islemden kaldirilmasi sonucu da
tartisilmalidir. Ciinkii ne kadar siire ile dosyanin islemden kaldirilacagina dair belirlilik
yoktur. Kanun’un 26/3. maddesinde tebligat yapilamamasi nedeniyle dava dosyasinin 1 yil
islemden kaldirilacagi ve yeni adres bildirilmedigi takdirde davanin agilmamis sayilmasina
karar verilecegi ifade edilmektedir. Buna benzer bir sonu¢ davacinin 6lim hali icin de
ongoriilmelidir. Uygulamada idari yargi yeri davacinin mirasgilarini arastirarak ara kararla
davaya devam edip etmeyeceklerini sormaktadir. Miras¢ilarin cevap vermemesi halinde dava
dosyast islemden kaldirilmaktadir. Burada sorunlu olan kisim islemden kaldirma i¢in bir siire
ongoriilmemesidir. Yetki, gorev, ehliyet ve siire gibi usuli kurullarla hak arama hiirriyetinin
kullanimina smuirlar getirilmistir. Calismamizda davaciin 6liimii nedeniyle islemden
kaldirma kararmin da siire ile sinirlandirilmasi gerektigi savunulmaktadir.

Olen davaciyt ilgilendiren davalarda diger bir sonug dilekgenin iptali karardir. Davanin
sadece davacryi ilgilendirip ilgilendirmedigi belirlemesi yargi yeri tarafindan yapilmaktadir.
2577 sayili Kanun’un 26/2. maddesindeki dava dilekg¢esinin iptali sonucuna dair diizenleme
de yeterli degildir. Ciinkii dilekgenin iptali sonrasinda dava dosyasinda kalan har¢ ve posta
gideri, vekalet licreti ve mirasgilarin haberdar edilmesi konusunda belirsizlik bulunmaktadir.
Ayrica dilekcenin iptali kararlarmma karst mirascilarin itiraz hakki bulunmalidir. Fakat
uygulamada genellikle mirasgilar dilek¢enin iptali kararindan haberdar bile olamamaktadir.
Calismamiz boyunca Kanun’un 26. maddesinin 1 ve 2. fikralarindaki degisiklik ihtiyaci
tartisilmaktadir. Davaci 6limiiniin idari yargilama usuliinde somut ve dengeli sonuglar
dogurmasi konusunda 6neriler sunulmaktadir.

Anahtar Kelimeler: Idari Yargilama, Davacinin Oliimii, Dilekcenin Iptali, Davanmn
Agilmamis Sayilmasi, Yargilama Gideri, Miras¢iya Gegen Haklar, Davaciya Bagli Haklar,
Usul Hukuku.

The Legal Consequences of the Death of a Natural Person
Plaintiff in Administrative Judicial Procedure
ABSTRACT

In administrative lawsuits, changes in the legal status of the plaintiff or the defendant
may occur. Any alteration in the legal status of a natural or legal person can affect the course
of the proceedings. Changes in party status may result from various reasons, such as death,
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the dissolution of a legal entity, transfer of ownership, or the appointment of a legal
representative. This study focuses solely on the death of a natural person plaintiff and
examines its procedural consequences. Specifically, it analyzes the implications of the
plaintiff’s death at the initial stage of the case or during the course of the proceedings in terms
of procedural law. Article 26 of the Administrative Jurisdiction Procedures Act (Law No.
2577) regulates the legal consequences of changes in the personality or status of the parties.
This study discusses the criteria used in the application of this provision to different cases.
Since Article 26 provides only a brief regulation, the interpretation of the Council of State
decisions plays a key role in determining the legal consequences of a plaintiff’s death.

Article 2 of Law No. 2577 defines two fundamental types of lawsuits in administrative
jurisdiction: annulment actions and full remedy actions. The death of the plaintiff leads to
different legal consequences depending on the type of lawsuit. A full remedy action is the
equivalent of a compensation claim in administrative jurisdiction. If the claim for
compensation affects the estate of the deceased plaintiff, the case becomes relevant to the
heirs. This is because a ruling in a full remedy action can lead to either an increase or decrease
in the deceased’s estate. For this reason, the Council of State does not differentiate between
cases concerning the deceased and those concerning the heirs in full remedy actions.
Moreover, the High Court has ruled that when a person who has suffered damage due to an
administrative act or omission submits a mandatory administrative application under Article
13 of Law No. 2577, this action is considered an expression of intent to file a lawsuit. In one
such case, the individual passed away after submitting the administrative application, but
before receiving a response. The court concluded that the heirs have the right to claim
compensation for the damages suffered by the deceased.

The first paragraph of Article 26 of the law states that the case file will be suspended
until those entitled to continue the lawsuit after the plaintiff’s death submit an application.
The same article also includes the phrase: “In the event of the death of a natural person party,
the case file shall be suspended until the administration resumes proceedings against the
heirs.” This provision is not in line with the principles of administrative judicial procedure.
The concept of “resuming proceedings” (takibi yenileme) is typically used in civil judiciary
rather than in administrative jurisdiction, and it is unclear why the defendant administration
should be required to express its intent to continue the case against the heirs. The procedure
described in the second sentence of the first paragraph has no practical application in
administrative proceedings. Therefore, this part of the article requires amendment to align
with the procedural framework of administrative litigation.

The death of the plaintiff is a factor that must be considered at every stage of the
proceedings. If the plaintiff’s death is detected during the appeal stage, the decisions issued
may vary in content. In some rulings, the High Court (Council of State) examines whether
the subject matter of the case concerns only the deceased plaintiff and, based on this
assessment, remands the case to the first-instance court for a new ruling. In other cases, the
case file is returned to the first-instance court solely for a decision to be made under Article
26 of the law. In the latter scenario, the assessment of whether the case concerns the heirs, as
well as whether the case file should be suspended or the petition dismissed, is left to the
discretion of the first-instance court. This study critiques this approach and argues that the
Council of State should establish a clear precedent on this issue. The determination of whether
the subject matter of the case is solely related to the deceased plaintiff is a crucial issue and
should be decided by the High Court rather than being left to the lower courts.
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On the other hand, the consequences of suspending the case file due to the plaintiff’s
death should also be discussed. This is because there is no clear time limit on how long the
case file will remain suspended. Article 26/3 of the Law states that if a notification cannot be
delivered, the case file will be suspended for one year, and if no new address is provided
within this period, the case will be deemed not filed. A similar provision should be established
for cases where the plaintiff has passed away. In practice, administrative courts conduct an
interim inquiry to identify the plaintiff’s heirs and ask whether they wish to continue the case.
If the heirs do not respond, the case file is suspended. The problematic aspect here is that no
time limit is set for the suspension. Procedural rules such as jurisdiction, competence, legal
capacity, and time limitations impose restrictions on the exercise of the right to seek justice.
In this study, it is argued that the suspension of the case due to the plaintiff’s death should
also be subject to a time limit to ensure legal certainty.

In cases concerning the deceased plaintiff, another possible outcome is the annulment
of the petition. The court determines whether the case concerns only the deceased plaintiff or
has implications for others. However, the provision in Article 26/2 of Law No. 2577, which
regulates the annulment of the petition, is insufficient. This insufficiency arises because
uncertainties remain regarding the court fees, postal expenses, attorney fees, and the
notification of heirs after the annulment of the petition. Additionally, heirs should have the
right to object to such decisions. However, in practice, heirs are often unaware that the
petition has been annulled. Throughout this study, the need for amendments to paragraphs 1
and 2 of Article 26 is discussed. Recommendations are presented to ensure that the death of
a plaintiff leads to concrete and balanced procedural outcomes in administrative judicial
proceedings.

Keywords: Administrative Judiciary, Death of the Plaintiff, Annulment of the Petition,
Consideration as not Filed, Litigation Expenses, Rights Transferred to Heirs, Rights Attached
to the Plaintiff, Procedural Law.
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6362 Sayili Sermaye Piyasasi Kanunu’nun 115/A Maddesinde
Dizenlenen Kripto Varlik Hizmet Saglayicilarda Zimmet
Suguna Ozel Sorusturma Usuli

@ Ars. Gor. Mirag Firat GOGAN”

OZET

2008 yilinda Satoshi Nakamoto isimli bir kisi veya grup tarafindan yayimlanan bir
makale ile elektronik 6deme sistemlerine bir alternatif olusturmak amaciyla Bitcoin ismi
verilen ilk kripto varlik duyurulmus ve aradan gegen yaklasik on yedi yillik zaman zarfinda
¢ok sayida kripto varlik iiretilmistir.

Kripto varliklar, diger bilim dallarinda oldugu gibi hukuk bilimi agisindan da yeni
sayilabilecek bir kavram olup bu alanda heniiz hukuki diizenleme bagvurmayan ¢ok sayida
ilke bulunmaktadir. Bazi iilkeler ise bu alanda hizl1 bir reaksiyon gostermis ve alanin 6nciisii
olma yolunda adimlar atmiglardir. Ulkemiz uzun yillar “bekle ve gor” politikasi izledikten
sonra yakin zamanda mevzuatinda diizenlemelere gitmis ve bu alanda olusabilecek hukuk
bosluklarint doldurmay1 hedeflemistir.

Kripto varliklara iliskin kapsamli bir kanuni diizenleme 26.06.2024 tarih 7518 Sayil
Kanun ile yapilmis ve bu Kanun’un ilgili maddelerine istinaden 6362 Sayili Sermaye Piyasasi
Kanunu’nda degisiklikler yapilarak kripto varliklar, kanuni diizeyde mevzuatimiza dahil
edilmistir. Bu asamada kanun koyucunun kripto varliklara iligkin miistakil bir kanun
¢ikarmak yerine var olan kanunlarda degisiklik veya bu kanunlara ekleme yapmak suretiyle
ihtiyaglara cevap vermeye calistig1 goriilmektedir.

Sermaye Piyasasi Kanunu’nda yapilan degisiklik ile kripto varliklara iliskin getirilen
onemli diizenlemelerden birisi de kripto varliklara iliskin olarak bir zimmet sugunun ihdas
edilmesi ve bu kripto varlik zimmet suguna 6zel bir sorusturma usuliiniin ongoriilmiis
olmasidir.

7518 Sayili Kanun’un 13. maddesi ile Sermaye Piyasast Kanunu’na 110/A maddesi
eklenmis ve bu madde ile “Kripto Varlik Hizmet Saglayicilarda Zimmet Sugu” hiikme
baglanmistir. Ayn1 Kanun’un 15. maddesi ile Sermaye Piyasasi Kanunu’na 115/A maddesi
eklenmis ve bu madde ile “Kripto Varlik Hizmet Saglayicilarda Zimmet Suguna Ozel
Sorusturma Usulii” 6ngoriilmiistiir. Boylece kanun koyucu 6362 SK bakimindan, 5411 sayih
Bankacilik Kanunu’nun 160 ve 166. maddelerine benzer bir bi¢gimde, Tiirk Ceza Kanunu’nda
yer alan zimmet sugunun 6zel bir bi¢imini ngdérmiis olmaktadir.

Bu calismada 6362 sayili Sermaye Piyasas1 Kanunu ile 6ngoriilmiis olan “Kripto Varlik
Hizmet Saglayicilarda Zimmet Suguna Ozel Sorusturma Usulii” incelenecektir. Bu kapsamda
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ilk olarak bu sug tipine iligkin temel kavramlardan bahsedilecek ve Tiirk Ceza Kanunu’nda
yer alan zimmet sugu ile Sermaye Piyasasi Kanunu’nda yer alan zimmet sugu arasindaki
temel farklara deginilecektir. Sonrasinda Sermaye Piyasasi Kanunu’nun 115/A maddesi,
fikra siralarina gore incelenecek olup Ozel sorusturma usulii teferruatli bir bigimde
aciklanacaktir.

Anahtar Kelimeler: Kripto Varlik, Kripto Varlik Hizmet Saglayici, Zimmet, Sermaye
Piyasasi Kanunu, Ozel Sorusturma Usulii.

Special Investigation Procedure for Embezzlement Crime in
Crypto Asset Service Providers Regulated under Article
115/A of the Capital Markets Law No. 6362

ABSTRACT

In 2008, a person or group under the pseudonym Satoshi Nakamoto published a paper
introducing Bitcoin as an alternative to electronic payment systems. Over the past seventeen
years, numerous crypto assets have been created.

Crypto assets are a relatively new concept in the field of law, as in other scientific
disciplines. Many countries have yet to enact legal regulations in this area. However, some
nations have responded swiftly, taking steps to pioneer this field. After years of following a
“wait and see” policy, Turkey has recently introduced legislative regulations to fill potential
legal gaps in this area.

A comprehensive legal regulation concerning crypto assets was enacted with Law No.
7518 on 26.06.2024. Based on the relevant articles of this law, amendments were made to the
Capital Markets Law No. 6362, incorporating crypto assets into Turkish legislation at the
statutory level. At this stage, it is evident that the legislator has opted to address the needs by
amending existing laws or adding provisions rather than enacting a separate law exclusively
for crypto assets.

One of the significant amendments introduced to the Capital Markets Law concerning
crypto assets is the establishment of an embezzlement crime specific to crypto assets and the
introduction of a special investigation procedure for this crime.

Article 13 of Law No. 7518 added Article 110/A to the Capital Markets Law, which
stipulates the crime of “Embezzlement in Crypto Asset Service Providers.” Additionally,
Article 15 of the same law introduced Article 115/A to the Capital Markets Law, regulating
“Special Investigation Procedure for Embezzlement Crime in Crypto Asset Service
Providers.” Thus, the legislator has established a specific form of the general embezzlement
crime under the Turkish Penal Code, similar to the provisions found in Articles 160 and 166
of the Banking Law No. 5411.

This study examines the “Special Investigation Procedure for Embezzlement Crime in
Crypto Asset Service Providers” as provided in the Capital Markets Law No. 6362. In this
context, the study first will be discussing fundamental concepts related to this crime type and
highlights key differences between the general embezzlement crime under the Turkish Penal
Code and the embezzlement crime regulated in the Capital Markets Law. Subsequently,
Article 115/A of the Capital Markets Law will be analyzed in detail according to its
subsections, explaining the special investigation procedure comprehensively.

Keywords: Crypto Asset, Crypto Asset Service Provider, Embezzlement, Capital
Markets Law, Special Investigation Procedure.
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Bireylere Saglanacak Hukuki Himaye Perspektifinden idari
Yargida Yargilamanin Yenilenmesi Sebeplerinin Incelenmesi
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OZET

Idari davalar sayesinde, idari islemlerden dolay1 hukuka aykir1 sekilde menfaati ihlal
edilenlerin veya idari eylem ve islemler sebebiyle kisisel hakki muhtel hale gelenlerin,
yargisal korumadan yararlanabilmesi saglanmaktadir. Iptal davasinin objektif hukuk diizenini
koruma islevini ayr tutarak belirtmek gerekmektedir ki, idari davalar neticesinde verilen
kararlar, hakki muhtel hale gelen veya menfaati ihlal edilen ilgililerin, yargisal yollarla
hukuki koruma elde edebilmesinin temel yoludur. Bununla birlikte, mahkemelerce verilen
kararlar davanin taraflarin1 her zaman tatmin etmedigi gibi, yer yer gercekten hatali veya
isabetsiz olabilmektedir. Bu takdirde de ilk derece mahkemesi tarafindan verilen kararin
hukuka uygun olup olmadigmin iist derece mahkemesi tarafindan denetlenebilmesi igin,
kanun yolu basvuru yapilmasi1 gerekmektedir. Idari yargida birden ¢ok kanun yolu mevcut
olup, bunlar kendi i¢inde farkl dlciitlere gore kategorize edilmeye elverislidir. Bu hususta,
genel olarak ‘kesin hiikiim’ 6l¢iitli esas alinmakta ve kanun yollari, olagan kanun yollar1 ve
olaganiistii kanun yollar1 seklinde tasnif edilmektedir. Kesin hiikiim o6lgiitii ¢ercevesinde
bakildiginda olagan kanun yollar, ilgili mahkemece verilen kararin seklen kesinlesmesini
kanun yolu incelemesinin sonuna kadar tehir etmektedir. Hukukumuzda olagan kanun yollari,
temel olarak istinaf ve temyizden olugmaktadir. Olaganiistii kanun yollar1 ise, esasen
kesinlesmis kararlara karsi gidilebilen kanun yollaridir. Bu bakimdan hukukumuzda temel
olarak ‘yargilamanin yenilenmesi’ usuliinii, olaganiistii kanun yolu saymak gerekmektedir.
Ayrica kanun yararina temyiz yolunun da doktrinde olaganiistii kanun yolu olarak ele alindig1
gorlilmektedir.

Mevzuata bakildiginda, yargilamanin yenilenmesi usulii, 2577 sayili Idari Yargilama
Usulii Kanunu (IYUK) nun 53. ve 55. maddelerinde diizenlenmistir. Anilan 53. maddenin ilk
fikrasi, yargilamanin yenilenmesi sebeplerine iliskin olup, yargilamanin yenilenmesi
sebepleri bu fikrada dokuz bent halinde diizenlenmistir. Ayrica, [YUK Gegici Madde 9°da da
ek bir yargilamanin yenilenmesi sebebi mevcuttur. Anayasa Mahkemesi tarafindan verilen
yeniden yargilama yapilmasi hakkindaki kararlarin ise, ‘teknik manada’ bir yargilamanin
yenilenmesi sebebi olarak sayilip sayilamayacagi hususu doktrinde tartismalidir. [YUK un
53. maddesinin ikinci fikrasi, yargilamanin yenilenmesi istekleri hakkinda hangi mahkeme
tarafindan karar verilecegine, ayn1 maddenin {iglincii fikrasi da yargilamanin yenilenmesi
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siirelerine iliskin diizenlemeler ihtiva etmektedir. [YUK un 55. maddesinde de yargilamanin
yenilenmesine iligskin usuli diizenlemeler yer almaktadir.

Mabhiyeti itibariyla bakildiginda, yargilamanin yenilenmesi usulii, olaganiistii bir kanun
yolu olup, sekli anlamda kesinlesmis fakat ciddi bir hukuksal hata ile maldl kararlarin
diizeltilmesine imkan tanimaktadir. Aslinda mahkeme kararlarinin sekli manada kesinlik
kazanmasi, hukuki istikrar ve toplumsal diizen icin zaruridir. Gergekten de bir noktada
mahkeme kararlar1 iizerindeki tartismanin son bulmasi, mahkemece verilen kararin gergegi
uygun ve dogru olarak temsil ettiginin kabulii gerekmektedir. Ote yandan, ciddi diizeyde
hatali bir kararin hukuk alemindeki varliginin devam etmesi de adalet ve hakkaniyet ile
bagdasir nitelikte sayilamayacaktir. Goriilecegi ilizere yargilamanin yenilenmesi usulii,
korunmasi gereken birden ¢ok degerin kesistigi bir noktada konumlanmaktadir.

Yargilamanin yenilenmesi sebepleri, esasen IYUK’un 53. maddesinde sayma yoluyla
ve sinirl sayida olacak sekilde belirlenmistir. Genel olarak bakildiginda, igtihat yoluyla usul
kural1 ihdas edilemeyecegi ve bu itibarla da yargilamanin yenilenmesi sebeplerinin kiyas
yapilarak genisletilemeyecegi kabul edilmektedir. Gergekten de kesin hiikmiin
degismezliginin korunmasi, hukuki istikrarin ve toplumsal diizenin korunmasi bakimindan
gayet onemlidir. Kaldi ki, yargilamanin yenilenmesi usulii, olaganiistii bir kanun yolu olarak
ancak istisnai durumlarda basvurulabilecek bir usuldiir. Bununla birlikte, yargilamanin
yenilenmesi usuliiniin istisnailigi ve yargilamanin yenilenmesi sebeplerinin simirliligi, ciddi
bir hukuksal hata ile malil mahkeme kararlarin hukuksal varliklarinin devamina zemin
olusturacak sekilde mi anlagilmalidir?

Kanaatimize gore, gerek yargilamanin yenilenmesi usuliiniin amaci ve islevi ve gerekse
de adalet ve hakkaniyet diisiincesine istinaden, yukaridaki soruya olumsuz cevap verilmesi
gerekmektedir. Ne yargilamanin yenilenmesi usuliiniin istisnailigi ne de yargilamanin
yenilenmesi sebeplerinin sinirliligi, adalete aykiri sonuglarin korunmasina dayanak
olusturmalidir. Yargilamanin yenilenmesi sebepleri sinirli olmakla birlikte, bu sebeplerin
yasal olarak yeniden ele alinmasinin ve genisletilmesinin 6niinde bir engel bulunmamaktadir.
Ek olarak, yargilamanin yenilenmesi sebeplerinin kiyas yoluyla genisletilmesi uygun degilse
bile, bu sebeplerin uygun kosullarda genis yorumlanmasi yoluna gidilmesi de
disiiniilebilecektir. Konuya iliskin yaklasimlar farklilik arz edebilse de sonug itibariyla
yargilamanin yenilenmesi usuliiniin etkililiginin saglanmas1 ve idari yargmin bireylere
hukuki koruma saglama islevinin etkinlestirilmesine c¢alisilmasinin, {izerinde durulmasi
gereken asil mesele oldugu hususu hatirda tutulmalidir.

Anahtar Kelimeler: Hukuki Koruma, Olaganiistii Kanun Yolu, Yargilamanin
Yenilenmesi, Yargilamanin Yenilenmesi Sebepleri, Kesin Hiikiim.

Examination of the Reasons for Renewal of Proceedings in
Administrative Jurisdiction from the Perspective of Legal
Protection to be Provided to Individuals

ABSTRACT

Administrative lawsuits provide judicial protection to those whose interests have been
unlawfully violated due to administrative actions or whose personal rights have been violated
due to administrative actions and transactions. Apart from the function of annulment
proceedings to protect the objective legal order, it should be noted that the decisions rendered
as a result of administrative lawsuits are the main way for those whose rights have been
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violated or whose interests have been violated to obtain legal protection through judicial
means. However, the decisions rendered by the courts do not always satisfy the parties to the
case and may sometimes be erroneous or inaccurate. In this case, a legal remedy application
is required in order for the higher court to review whether the decision rendered by the court
of first instance is in accordance with the law. There are multiple remedies in administrative
jurisdiction, and these remedies can be categorized according to different criteria. In this
regard, the criterion of ‘final judgment’ is generally taken as a basis and legal remedies are
classified as ordinary legal remedies and extraordinary legal remedies. Within the framework
of the criterion of final judgment, ordinary remedies postpone the formal finalization of the
decision rendered by the relevant court until the end of the legal remedy examination. In our
law, ordinary remedies basically consist of appeal and cassation. Extraordinary remedies, on
the other hand, are essentially remedies against finalized decisions. In this respect, the
‘renewal of the trial’ procedure should be considered as an extraordinary remedy in our law.
In addition, it is seen that the appeal in favor of the law is also considered as an extraordinary
remedy in the doctrine.

When the legislation is examined, the procedure for renewal of the proceedings is
regulated in Articles 53 and 55 of the Administrative Procedure Law No. 2577 (IYUK). The
first paragraph of Article 53 is related to the grounds for renewal of the proceedings, and the
grounds for renewal of the proceedings are regulated in nine subparagraphs in this paragraph.
In addition, there is an additional ground for renewal of the proceedings under Provisional
Article 9 of the IYUK. It is controversial in the doctrine whether the decisions of the
Constitutional Court on retrial can be considered as a reason for renewal of the proceedings
in a ‘technical sense’. The second paragraph of Article 53 of the IYUK regulates which court
will decide on the requests for renewal of the proceedings, and the third paragraph of the
same article regulates the periods of renewal of the proceedings. Article 55 of the I[YUK also
contains procedural regulations regarding the renewal of the proceedings.

In terms of its nature, the procedure of renewal of the proceedings is an extraordinary
remedy and allows for the correction of decisions that are finalized in the formal sense, but
are plagued with serious legal errors. In fact, the formal finality of court decisions is essential
for legal stability and social order. Indeed, at some point, it is necessary to put an end to the
debate on court decisions and to accept that the decision rendered by the court properly and
accurately represents the reality. On the other hand, the continuation of the existence of a
seriously erroneous decision in the legal world cannot be considered compatible with justice
and fairness. As can be seen, the procedure for renewal of the proceedings is positioned at a
point where multiple values that need to be protected intersect.

The grounds for renewal of the proceedings have been determined by enumeration and
in a limited number in Article 53 of the I'YUK. Generally speaking, it is accepted that
procedural rules cannot be established through case law and, therefore, the grounds for
renewal of the proceedings cannot be expanded by analogy. Indeed, the preservation of the
immutability of the final judgment is very important for the protection of legal stability and
social order. Moreover, as an extraordinary remedy, the procedure of renewal of the trial is a
procedure that can only be applied in exceptional circumstances. However, should the
exceptionality of the procedure of renewal of the trial and the limitation of the grounds for
renewal of the trial be understood in such a way as to pave the way for the continuation of
the legal existence of court decisions that are characterized by a serious legal error?

In our opinion, based on both the purpose and function of the procedure for renewal of
the trial and the idea of justice and fairness, the above question should be answered in the
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negative. Neither the exceptionality of the procedure for renewal of the retrial nor the
limitation of the grounds for renewal of the retrial should be the basis for the protection of
unfair results. Although the grounds for retrial are limited, there is no obstacle to the legal
reconsideration and expansion of these grounds. In addition, even if it is not appropriate to
expand the grounds for renewal of the trial by analogy, it may be considered to interpret these
grounds broadly in appropriate circumstances. Although approaches to the subject may differ,
it should be kept in mind that the main issue to be emphasized is to ensure the effectiveness
of the renewal of proceedings procedure and to try to activate the function of the
administrative judiciary to provide legal protection to individuals.

Keywords: Legal Protection, Extraordinary Remedies, Renewal of Proceedings,
Grounds for Renewal of Proceedings, Final Judgment.
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Tahkimde Uzaktan Durugsmalar ve Hukuki Dinlenilme Hakki
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OZET

Teknolojinin gelismesi, 0Ozellikle uzaktan durugsmalar alaninda olmak iizere,
uluslararasi tahkim alaninda 6nemli bir doniisiim yaratmistir. COVID-19 salgin1 bu gegisi
hizlandirarak tahkim yargilamalariin yiiriitiilmesinde sanal platformlara olan giivenin
artmasina yol agmistir. Bu degisim, adalete daha fazla erisimi ve uyusmazliklarin zamaninda
¢oOziilmesini kolaylastirirken, ayni zamanda hukuki dinlenilme temel hakkinin korunmasina
iliskin ciddi tereddiitlere de yol agmistir. Hukuki dinlenilme hakki, adil yargilamanin ve
uluslararasi tahkimin temel ilkelerinden biridir ve bu uygulamalar yeni alanlara yayildikga,
uzaktan durusmalarin yarattig1 potansiyel zorluklar da dahil olmak {izere sistemde ortaya
c¢ikan zayif noktalarin belirlenmesi daha da 6nemli hale gelmektedir.

Uzaktan durusmalarla ilgili terminolojinin agikliga kavusturulmasi gerekmektedir.
“Sanal durusma” ve ‘cevrimici durugma’ gibi terimler genellikle birbirinin yerine
kullanilmaktadir, ancak yaniltici olabilir. “Uzaktan durusma” daha dogru bir terimdir ve
video konferans, telefon veya diger telepresence teknolojileri araciligiyla gerceklestirilen
durusmalar kapsar. Bu ¢alisma, dncelikle video konferans yoluyla gerceklestirilen uzaktan
durugmalara odaklanirken, uzaktan teknolojinin tahkim alanindaki daha genis etkilerini de
degerlendirmektedir.

Uzaktan durugmalarla ilgili baslica endiselerden biri, bunlarin yarg siireci tizerindeki
potansiyel etkileridir. Konuya iliskin elestiriler, uzaktan teknolojinin bir tarafin davasin etkili
bir sekilde sunma becerisini, 6zellikle de tanik incelemesiyle ilgili olarak, engelleyebilecegini
savunmaktadir. Ornegin, bir tan1§mn davranislarini sahsen gdzlemleyememek, giivenilirligini
degerlendirmeyi daha zor hale getirebilir. Diisiik video veya ses kalitesi gibi teknik zorluklar
da durugsmanin akisini bozabilir ve iletisimi engelleyebilir.

Uzaktan durugmalara gecis, pandeminin getirdigi kisitlamalara uyum saglama
ihtiyacinin yani sira, uluslararasi tahkimin verimliligini ve erisilebilirligini artirmak igin
teknolojiden yararlanmanin daha genis potansiyel avantajlarindan kaynaklanmaktadir.
Potansiyel faydalar arasinda seyahat masraflarinin azaltilmasi, farkli zaman dilimlerindeki
katilimcilart agirlama becerisi ve uyusmazliklarin hizlandirilmis ¢6ziimii yer almaktadir.
Bununla birlikte, uyusmazliklarin ¢oziimiinde ¢evrimi¢i yontemlere hizli gegis, ozellikle
toplumdaki zayif konumdaki kisilerin adalete erisimi {izerindeki potansiyel etkilere iligkin
endiseleri de beraberinde getirmistir. Ornegin, teknolojiye esit olmayan erisim, dil engelleri
ve kiilttirel farkliliklar gibi konular, bazi taraflar i¢in ek engeller yaratabilir ve potansiyel
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olarak yargilamalara tam olarak katilma ve dinlenilme haklarmi kullanma becerilerini
zayiflatabilir.

Ayrica, uzaktan durugmalarin yiiriitiilmesi, tahkim siirecinin temel unsurlari olan
mahremiyet ve gizliligin korunmasiyla ilgili zorluklar1 da beraberinde getirebilir.
Katilimcilarin internet baglantilarinin giivenligini, ¢evrelerinin gizliligini ve yargilamanin
gizliligini saglamalar1 gerekir ve tiim bunlar1 sanal ortamda basarmak daha zor olabilir. Bu
endiseleri gidermek i¢in, tahkim kurumlari ve uygulayicilart uzaktan durusmalarin etkin
yonetimi i¢in bir dizi en iyi uygulama ve kilavuz gelistirmistir. Bunlar arasinda giivenli video
konferans platformlarmin kullanimi, delillerin sunulmasi ve paylasilmasi i¢in agik
protokollerin olusturulmasi ve yargilamanm biitiinliigii ve gizliliginin saglanmasina yonelik
tedbirlerin uygulanmasina iliskin tavsiyeler yer almaktadir.

Her ne kadar bu yondeki ¢aligmalar takdire sayan olsa da, hukuki dinlenilme hakkinin,
yargilamanin sekli ne olursa olsun korunmasi gereken temel bir ilke oldugunu kabul etmek
onemlidir. Bununla birlikte, bazilart uzaktan durusmalara gegisin gerekli oldugunu ve
taraflarin davalarim etkili bir sekilde sunabilmelerini, delillere itiraz edebilmelerini ve karar
verme siirecine katilabilmelerini saglamak igin énlemler alinabilecegini savunabilir. Ornegin,
uzaktan durusmalar katilimcilar i¢in daha fazla erisilebilirlik ve esneklik saglayabilir ve yiiz
ylize durugmalara katilamayan taraflarin katilimini potansiyel olarak artirabilir. Ayrica,
uygun koruma tedbirleri ve protokoller uygulandiginda, islemlerin gizliligi ve biitiinligii
sanal ortamda da korunabilir. Nihayetinde amag, dinlenilme hakkini1 korumak ile uluslararasi
tahkimin genel verimliligini ve erisilebilirligini artirmak icin teknolojik gelismelerin
faydalarindan yararlanmak arasinda bir denge kurmak olmalidir.

Sonug olarak, uluslararasi tahkimde uzaktan durusmalarin yayginlagmasi, hukuki
dinlenilme hakki baglaminda hem firsatlar hem de zorluklar ortaya ¢ikarmistir. Teknoloji
kullanimi adalete erigimi ve tahkim yargilamalarinin verimliligini artirma potansiyeline sahip
olsa da, hakemlerin ve kurumlarin bu gecisi dikkatli bir sekilde yoneterek adil yargilama ve
hakkaniyetin temel ilkelerinin korunmasini saglamalari biiyiik 6nem tagimaktadir.

Anahtar Kelimeler: Uzaktan Durusmalar, Sanal Durugmalar, Cevrimi¢i Uyusmazlik
Cozlimii, Tahkimde Teknoloji, Veri Giivenligi.

Remote Hearings in Arbitration and the Legal Right to be
Heard

ABSTRACT

The advent of technology has significantly transformed the landscape of international
arbitration, particularly in the realm of remote hearings. The COVID-19 pandemic has
accelerated this transition, leading to an increased reliance on virtual platforms for conducting
arbitral proceedings. While this shift has facilitated greater access to justice and the timely
resolution of disputes, it has also raised valid concerns regarding the preservation of the
fundamental right to be heard. The right to be heard is a cornerstone of due process and a
fundamental tenet of international arbitration, and as this practice spreads to new regions, it
becomes even more crucial to address emerging weaknesses in the system, including the
potential challenges posed by remote hearings.

The terminology surrounding remote hearings requires clarification. Terms like
“virtual hearing” and “online hearing” are often used interchangeably, but can be misleading.
“Remote hearing” is a more accurate term, encompassing hearings conducted via
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videoconferencing, telephone, or other telepresence technologies . This article focuses
primarily on remote hearings conducted via videoconferencing, while acknowledging the
broader implications of remote technology in the arbitral context.

One of the primary concerns regarding remote hearings is their potential impact on due
process. Critics argue that remote technology can hinder a party’s ability to present their case
effectively, particularly in relation to witness examination. The inability to observe a
witness’s demeanor in person, for example, may make it more difficult to assess their
credibility. Technical difficulties, such as poor video or audio quality, can also disrupt the
flow of the hearing and impede communication.

The move towards remote hearings has been driven by the need to adapt to the
constraints imposed by the pandemic, as well as the broader potential advantages of
leveraging technology to enhance the efficiency and accessibility of international arbitration.
Potential benefits include the reduction of travel costs, the ability to accommodate
participants across different time zones, and the expedited resolution of disputes. However,
the rapid shift to online modes of dispute resolution has also raised concerns about the
potential impact on access to justice, particularly for more vulnerable members of society.
For instance, issues such as unequal access to technology, language barriers, and cultural
differences may create additional hurdles for some parties, potentially undermining their
ability to fully participate in the proceedings and exercise their right to be heard.

Moreover, the conduct of remote hearings can also raise challenges related to the
protection of privacy and confidentiality, which are essential elements of the arbitration
process. Participants must ensure the security of their internet connections, the privacy of
their surroundings, and the confidentiality of the proceedings, all of which can be more
difficult to achieve in a virtual setting. To address these concerns, arbitral institutions and
practitioners have developed a range of best practices and guidelines for the effective
management of remote hearings. These include recommendations on the use of secure
videoconferencing platforms, the establishment of clear protocols for the submission and
sharing of evidence, and the implementation of measures to ensure the integrity and
confidentiality of the proceedings.

While these efforts are commendable, it is important to recognize that the right to be
heard is a fundamental principle that must be preserved, regardless of the mode of the
proceedings. However, some may argue that the transition to remote hearings is necessary
and that measures can be taken to ensure the parties’ ability to effectively present their case,
challenge the evidence, and engage in the decision-making process. For instance, remote
hearings can provide greater accessibility and flexibility for participants, potentially
increasing participation from parties who may have been unable to attend in-person
proceedings. Additionally, with the proper safeguards and protocols in place, the
confidentiality and integrity of the proceedings can be maintained in a virtual setting.
Ultimately, the goal should be to strike a balance between upholding the right to be heard and
leveraging the benefits of technological advancements to enhance the overall efficiency and
accessibility of international arbitration.

In conclusion, the rise of remote hearings in international arbitration has introduced
both opportunities and challenges in the context of the right to be heard. While the use of
technology has the potential to enhance access to justice and the efficiency of arbitral
proceedings, it is crucial that arbitrators and institutions carefully navigate this transition to
ensure that the fundamental principles of due process and fairness are upheld.

Keywords: Remote Hearings, Virtual Hearings, Online Dispute Resolution,
Technology in Arbitration, Data Protection.
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Yargilamanin Yenilenmesinde icranin Durdurulmasi ve iadesi
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OZET

Yargilamanin yenilenmesi kesinlesmis hiikiimlere karsi bagvurulan olaganiistii bir
kanun yoludur. Kanun yolu, mahkeme kararlarindaki hatalarin en aza indirgenmesi ve hukuki
istikrarin saglamasi adina, yerel mahkemenin verdigi kararlarin bir iist mahkeme tarafindan
incelenmesini saglayan bagvuru olanagi olarak tanimlanabilir. Kanun yollar1 genis anlamda
kanun yolu ve dar anlamda kanun yolu olmak iizere iki sekilde incelenebilir. Genis anlamda
kanun yolu ise mahkemeler tarafindan verilen her tiirlii yargisal kararin tekrar gézden
gecirilmesini saglayan hukuki ¢arelerdir. Dar (teknik) anlamda kanun yolu ise mahkemenin
dosyadan el gekmesine yol agan heniiz seklen kesinlesmemis nihai kararlarinin dogrulugunun
bir list mahkeme tarafindan denetlenmesini, gerekli hallerde yeniden yargilama yapilarak
karar verilmesini ifade eder. Dar anlamda kanun yolunun erteleyici ve aktarici etki olmak
tizere iki Onemli karakteristik oOzelligi bulunmaktadir. Ayrica sekli anlamda heniiz
kesinlesmemis nihai kararlara kars1 bagvurulan hukuki yollar olagan, kesinlesmis hiikiimlere
kars1 bagvurulabilecek kanun yollari ise olaganiistii kanun yolu olarak degerlendirilmektedir.
Bu dogrultuda yargilamanin yenilenmesinin kesinlesmis hiikiimlere kars1 yalnizca kanunda
belirtilen nedenlere dayanilarak basvurulabilen istisnai nitelikte olaganiistii bir kanun yolu
oldugu ifade edilebilir.

Yargilamanin  yenilenmesine bagvurulmasi kural olarak hiikmiin icrasini
etkilememektedir. Ancak hiikkmiin icrasinin telafisi ¢ok zor veya imkansiz zararlara sebebiyet
verecegi durumlarda mahkeme talep lizerine ve belli bir teminat karsiliginda icranin
durdurulmasina karar verebilir. Ote yandan yargilamanin yenilenmesine konu olan hiikmiin
basvurudan Once kismen veya tamamen icra edilmis olma ihtimali de vardir. Bu durumda
ilama dayanilarak yapilan takipler kapsaminda IKK. m.40 hiikiimleri uygulanarak icranin
iadesi gerceklestirilebilir. Hiikmiin cebri icra suretiyle degil de iradi olarak gerceklestirildigi
hallerde ise sebepsiz zenginleme veya satlarin varligi halinde haksiz fiil hiikiimlerine
basvurulabilecektir. Bu ¢aligmada yargilamanin yenilenmesinin hiikkmiin icrasina etkisi,
HMK. m. 381°de diizenlenen icramin durdurulmasi ile [iK. m.36 kapsamindaki icranin
durdurulmasi prosediirlerinin karsilastirilmasi ve hiikiim kismen veya tamamen icra edilmis
olmas1 halinde icranin iadesinin hangi hiikiimler dogrultusunda gerceklestirilecegi yargi
kararlar ile birlikte degerlendirilmistir.

Anahtar Kelimeler: Kanun Yolu, Olaganiisti Kanun Yolu, Yargilamanin
Yenilenmesi, Icranin Durdurulmasi, Icranin fadesi.
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Suspension and Restitution of Execution in Renewal of
Proceedings

ABSTRACT

The renewal of the trial is an extraordinary remedy applied against finalized judgments.
The remedy can be defined as an application opportunity that allows the decisions of the local
court to be examined by a higher court in order to minimize errors in court decisions and to
ensure legal stability. Remedies can be analyzed in two ways: remedies in the broad sense
and remedies in the narrow sense. Remedies in the broad sense are legal remedies that enable
the review of all kinds of judicial decisions rendered by the courts. The remedy in the narrow
(technical) sense refers to the review by a higher court of the correctness of the final decisions
of the court, which have not yet been formally finalized, leading to the withdrawal of the
court from the file, and the decision to be made by retrial when necessary. In the narrow
sense, the remedy has two important characteristics, namely the postponement and the
transposition effect. In addition, the legal remedies applied against final decisions that have
not yet been finalized in formal terms are considered as ordinary remedies, while the remedies
that can be applied against finalized judgments are considered as extraordinary remedies. In
this respect, it can be stated that the renewal of the trial is an exceptional extraordinary remedy
that can be applied against finalized judgments only on the grounds specified in the law.

As a rule, the application for renewal of the trial does not affect the execution of the
judgment. However, in cases where the execution of the judgment will cause very difficult or
impossible damages, the court may decide to suspend the execution upon request and against
a certain collateral. On the other hand, there is also the possibility that the judgment subject
to the renewal of the proceedings may have been partially or fully executed before the
application. In this case, enforcement may be restored by applying the provisions of Article
40 of the IKK within the scope of the proceedings based on the judgment. In cases where the
judgment has been executed voluntarily and not through forced execution, unjust enrichment
or tort provisions may be applied if the conditions exist. In this study, the effect of the renewal
of the proceedings on the execution of the judgment, the comparison of the suspension of
execution regulated under Article 381 of the HMK and the suspension of execution
procedures under Article 36 of the IKK, and the provisions under which the execution will
be restored if the judgment is partially or fully executed are evaluated together with the
judicial decisions.

Keywords: Remedies, Extraordinary Remedies, Renewal of Proceedings, Suspension
of Execution, Restitution of Execution.
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